This PML is superseded by the HR Manual and is no longer active.
PML Number
2009-028
Title
Family Medical Leave Act Changes – Military Servicemember Leave
Date Issued
June 15, 2009
Owner
Labor Relations Division
Contact
Personnel Services Branch
(916) 323-3343
psb@dpa.ca.gov
Signed By
Julie Chapman, Deputy Director of Labor Relations
Content
Effective January 16, 2009, the federal Department of Labor (DOL) amended the Family Medical Leave Act (FMLA) regulations to incorporate the new Military Family Leave entitlements into the regulations.  The Military Family Leave entitlements are described below.
Military Family Leave
The FLMA regulations provide for two new types of military family leave for FMLA-eligible employees: 
1.	Qualifying Exigency Leave (QEL) (29 CFR 825.126 and 309) 
2.	Military Caregiver Leave (MCL) ( 29 CFR 825.127 and 310)
For both leaves employees must meet the same FMLA leave eligibility requirements in terms of their tenure of service and the amount of time worked in the previous 12 months.  For both leaves, departments are required to notice the employee using the following forms:  Notice of Eligibility and Rights & Responsibilities” (WH‑381) and “Designation Notice” (Form WH-382).  These forms notify employees of their eligibility and determination for QEL and MCL leave, respectively.  The Notice of Eligibility and Rights & Responsibilities form must be given to the employee within five business days after the employer receives a request for leave or becomes aware of the need for leave.  The Designation Notice form must be given to the employee within five business days after sufficient information has been provided to the department.  These forms are available at this DOL link http://webapps.dol.gov/libraryforms/.
Qualifying Exigency Leave (QEL)
The purpose of QEL is to help families of members of the National Guard and Reserves to manage their affairs while the military member is on active duty in support of a contingency operation.  Active duty or call to active duty status means duty under a call or order to active duty (or notification of an impending call or order to active duty) in support of a contingency operation pursuant to Title 10 of the United States Code.  Title 10 of the United States Code is defined as a War or National emergency declared by Congress or the president.
When an employee requests QEL they must complete the “Certification of Qualifying Exigency for Military Family Leave” (Form WH-384).  Departments may customize their own form so long as it includes, at a minimum, all of the information required by the regulation as specified in DOL Form WH-384.  
Eligibility
Eligible employees with a spouse, child, or parent on active duty or called to active duty in the National Guard or Reserves (not to families of servicemembers in the Regular Armed Forces) in support of a contingency operation may take up to the normal 12 weeks of leave for a QEL.  A military member on inactive duty status is not eligible for QEL.
Amount of Leave
QEL is tracked using the same 12-month period used to track traditional FMLA and employees are entitled to a total of 12 weeks FMLA leave in a 12-month period regardless of whether the leave is for traditional leave or for a QEL.  For example, an employee who has already exhausted 12 weeks of traditional FMLA leave in a 12-month period is not entitled to an additional 12 weeks of leave. 
QEL Notice
If foreseeable, the employee must provide advance notice for the need for QEL.  The employee’s notice timeframe must be “reasonable and practicable.”  The DOL interprets “as soon as practicable” to mean same day or next business day.
Example:  An employee receives notice of a family support program a week in advance of the event; it should be practicable for the employee to provide notice to their department of the need for QEL the same day or the next business day.  
When the need for leave is unforeseeable, an employee must comply with a department’s normal call-in procedures.  
Employees are not obligated to provide notice to their departments when they first become aware of a covered family member’s active duty or call to active duty status.  An employee’s obligation to provide notice of leave due to a qualifying exigency is triggered when the employee first seeks to take QEL.  
QEL Reasons
1.	Issues arising from a covered military member’s short notice deployment (i.e., deployment on seven or less days of notice) for a period of seven days from the date of notification.
2.	Military events and related activities, such as official ceremonies, programs, or events sponsored by the military or family support or assistance programs and informational briefings sponsored or promoted by the military, military service organizations, or the American Red Cross that are related to the active duty or call to active duty status of a covered military member.
3.	Certain childcare and related activities arising from the active duty or call to active duty status of a covered military member, such as arranging for alternative childcare, providing childcare on a non-routine, urgent, immediate need basis, enrolling or transferring a child in a new school or day care facility, and attending certain meetings at a school or a day care facility if they are necessary due to circumstances arising from the active duty or call to active duty of the covered military member.
4.	Making or updating financial and legal arrangements to address a covered military member’s absence.
5.	Attending counseling provided by someone other than a health care provider for oneself, the covered military member, or the child of the covered military member, the duty or call to active duty status of the covered military member.
6.	Taking up to five days of leave to spend time with a covered military member who is on temporary, rest and recuperation leave during deployment.
7.	Attending to certain post-deployment activities, including attending arrival ceremonies, reintegration briefings and events, and other official ceremonies or programs sponsored by the military for a period of 90 days following the termination of the covered military member’s active duty status, and addressing issues arising from the death of a covered member.
8.	Any other event that the employee and employer agree is a qualify exigency.
Certification
The employee must provide a copy of the covered military service member’s active duty orders the first time the employee requests QEL.  The employee, however, only needs to provide this information once for each call to active duty.  In order to substantiate the need for QEL, an employer may require an employee to provide the following information:
	A description, signed by the employee, describing facts supporting the leave request and including any available documentation such as a copy of a meeting announcement, appointment, or a copy of a bill for service;

The approximate date the qualifying exigency leave commenced or will commence;
The beginning/end dates for the absence if the request is for a single period of time;
An estimate of the frequency and duration of the exigency leave if the request is for leave on an intermittent or reduced schedule; and
Contact information for the third party or entity and a brief description of the purpose of the meeting if the exigency leave involves meeting with a third party (such as a teacher conference).
The Human Resources Office may contact the third party provided in the certification to verify the existence and nature of the meeting and the employer does not need the employee’s permission to do so.
Second and third opinions and recertifications are not permitted for a QEL or MCL.
Intermittent QEL
QEL may be taken intermittently for a qualifying exigency arising out of the active duty status or call to active duty of a covered military member. 
Military Caregiver Leave (MCL)
The MCL is leave protection for employees to care for a covered military servicemember.   A covered military servicemember is a current member of the Armed Forces, including a member of the National Guard or Reserves, who is undergoing medical treatment, recuperation, or therapy, who is otherwise in outpatient status, or is otherwise on the temporary disability list (TDRL), for a serious injury or illness. This determination will be made by the Department of Defense (see “Certification for Serious Injury or Illness of Covered Servicemember for Military Family Leave” Form WH-385).
The serious injury or illness is covered only if it was incurred while in the line of duty and renders the servicemember medically unfit to perform military duties.  An employee who is the spouse, son, daughter, parent, or next of kin of a covered military servicemember may use up to 26 weeks of unpaid leave during a single 12-month period to care for the servicemember’s serious illness or injury. 
When leave is taken to care for a covered service member with a serious injury or illness, an employee must obtain a medical certification.  The new DOL “Certification for Serious Injury or Illness of Covered Service Member – for Military Family Leave (Family and Medical Leave Act)” (Form WH‑385) may be used or departments may customize their own form so long as it includes, at a minimum, all of the information specified in DOL Form WH-385.  The medical certification form is completed by an authorized health care provider of the covered servicemember such as the Department of Defense (DOD), VA, DOD Tricare, DOD non-network Tricare, and DOD authorized representative. 
MCL Notice
Employees must provide 30 days’ advance notice of the need to take leave for planned medical treatment for a serious injury or illness of a covered servicemember.  If leave is foreseeable, but 30 days’ advance notice is not practicable, the employee must provide notice as soon as practicable – generally, either the same or next business day.  
Eligible Caregiver
An employee must be the spouse, child, parent, or next of kin of the covered servicemember.  Next of kin is defined in the regulations as the nearest blood relative of the servicemember, other than the servicemember’s spouse, parent, son, or daughter in the following order of priority: Blood relatives who have been granted legal custody of the covered servicemember by court decree or statutory provisions, brothers and sisters, grandparents, aunts and uncles, and first cousins.  However, any specific designation of next of kin by the servicemember for purposes of MCL takes priority. 
When there is no designation made and more than one family member with the same level of relationship (e.g. two sisters) to the servicemember, all such family members are considered to be next of kin by the regulations and are all eligible for MCL under the FMLA.  When a specific designation is made, the person designated by the servicemember shall be considered the servicemember’s only next of kin.  Confirmation of the employee’s relationship to the covered servicemember must be provided to the department. 
Example:  If a covered servicemember has three siblings and has not designated a blood relative to provide care, all three siblings would be considered the covered servicemember’s next of kin.  Alternatively, where a covered servicemember has a sibling and designates a cousin as his/her next of kin for FMLA purposes, then only the designated cousin is eligible as the covered servicemember’s next of kin. 
Length of Leave 
MCL provides up to a total of 26 workweeks of unpaid leave to an employee to care for a covered servicemember in any “single 12-month period” (only 12 of the 26 weeks total may be for a FMLA-qualifying reason other than to care for a covered servicemember).  MCL operates independent of the method for calculating 12 weeks of other FMLA leave which is January through December and is tracked differently from regular FMLA leave.  The 12 month period is measured by counting forward from the first day the employee takes MCL and ends 12 months later. 
Any traditional FMLA leave used after the start of MCL use, contributes to the 26-week maximum leave entitlement for the single12-month period.  Use of MCL does not prevent an employee from using another 26 weeks of leave for a separate illness or injury for the same covered servicemember or for another covered servicemember, since leave is on a per-covered servicemember, per injury or illness basis.  Therefore, circumstances may exist where an employee takes multiple leaves totaling, but not to exceed, 26 workweeks in each 12-month period.
Departments should retroactively designate MCL as leave to care for a covered service member.
Intermittent MCL
MCL may be taken intermittently whenever medically necessary to care for a covered servicemember with a serious injury or illness.   When leave is needed for planned medical treatment, the employee must make a reasonable effort to schedule treatment so as not to unduly disrupt the employer’s operation.
Substitution of Paid Leave 
Under certain conditions, employees or employers may choose to “substitute” (run concurrently) accrued leave (such as sick or vacation leave) to cover some or all of the leave.  This applies to both QEL and MCL.
Forms
Departments should ensure that their FMLA forms meet the requirements of the new regulations either by using the new model DOL forms or ensuring that the versions of the forms departments create contain the same information as the model DOL forms.  The forms described in this PML are listed below and available at this DOL link http://webapps.dol.gov/libraryforms/.
“Notice of Eligibility and Rights & Responsibilities” (WH-381)
“Designation Notice” (WH-382)
“Certification of Qualifying Exigency for Military Family Leave” (WH-384)
“Certification for Serious Injury or Illness of Covered Service Member – For Military Family Leave” (WH-385)
Human resources staff with questions may contact the DPA Personnel Services Branch at the contact information above.

