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On October 4, 1993, Governor Wilson signed AB 1460 into law.  This bill generally conforms the State's Family Rights Act (FRA) with the provisions of the Federal Family and Medical Leave Act (FMLA).  The bill took effect immediately for excluded employees and on February 5, 1994 for employees covered by collective bargaining agreements.  This memorandum supplements PML 93-48 with additional information on AB 1460 and FMLA.
AB 1460
Previously, FRA entitled an employee to 16 weeks of unpaid leave every two years for the birth or adoption of a child or to care for an ill child, parent or spouse.  Under the provisions of AB 1460, and similar to the provisions of the Federal law, an employee is now entitled to take 12 weeks of unpaid leave every year for these purposes as well as for the employee's own illness.  As with the Federal law, the employer is required to maintain the employee's health benefits during these leaves.
The most immediate impact of AB 1460 will be on employees who are currently taking a family care leave under the State provisions.  Departments that have granted family care leaves under the earlier provisions should allow these leaves to go "full term."  (For example, an employee who began leave on November 12, 1993 would be permitted to take the full 16 weeks through March 4, 1994.)
Additionally, the State law on pregnancy disability leave (Government Code section 12945) has been coordinated with AB 1460 in a manner that is more generous than the Federal FMLA provisions.  Under State law, a pregnancy/childbirth-related disability leave is not deducted from an employee's FMLA or AB 1460 entitlement.  Therefore, an employee who is on a maternity leave for childbirth is entitled to at least six weeks (and, in some cases, up to four months) of disability leave under Section 12945 in addition to the 12 weeks provided under the provisions of FMLA and AB 1460.   The attached summary from the Department of Fair Employment and Housing (DFEH) (Attachment A) indicates that such an employee would be entitled to no more than a combined total of 12 weeks of employer-paid health coverage under FMLA and/or FRA.  However, this may be changed or further clarified as DFEH develops its implementation regulations. 
Attached for your information is a summary of the AB 1460 provisions as well as a comparison of the Federal and State provisions.  This information has been prepared by DFEH.
FMLA
The Department of Personnel Administration (DPA) received the following questions from departments regarding the operational impact of FMLA.  In response to these questions, DPA staff met with the U.S. Department of Labor (DOL) to seek clarification and guidance regarding these issues.  DOL has provided DPA with the following interim guidance.  DPA is also seeking a formal administrative ruling from DOL regarding the impact of these regulations on our personnel rules and regulations.  DOL has advised us that the interim guidance provided below may change when the final Federal rules are published later this year.  
Substitution of Paid Leave

1. When an employee uses leave credits intermittently while on a FMLA-qualified (and otherwise unpaid) leave, the continuity of dock may be broken.  This conflicts with an existing regulation that prohibits granting paid absences to break the continuity of a leave of absence without pay.  Does FMLA supersede the State's existing dock provision?  
Yes.  DOL Regulation section 825.207(d) specifies that vacation or personal leave may be substituted for unpaid leave and "no limitations may be placed by the employer on substitution of paid vacation or personal leave for these purposes. “The employer can require an agreement from an employee prior to taking leave that specifies how the employee intends to use leave credits during the leave period.  The employer may also mandate the use of leave credits (where consistent with the State's own practice).  If an employer requires a leave agreement up front or mandates the use of leave credits, this requirement must be stated in the employer's FMLA notice to employees (Section 825.301).  However, the employee still retains the discretion to modify the use of paid vs. unpaid leave time.  
2. Do the provisions of Section 825.207 apply to an employee who has been placed on a leave restriction? Section 825.207(d) prohibits an employer from limiting an employee's right to use vacation or personal leave credits regardless of whether the employee has been placed on a leave restriction.  This provision does not specify any limitation with regard to sick leave.  Therefore, an employee who has been placed on attendance restriction for sick leave could be prohibited from using sick leave for a qualifying FMLA event.  
Equivalent Position/Benefits
3. Section 825.214 provides that an employee has the right to return to an "equivalent" position at the conclusion of the leave.  Section 825.215 further defines "equivalent" to include such things as life insurance benefits, disability insurance, available overtime hours, etc.  Some of these benefits differ between "excluded" and "rank and file" employees.  Therefore, does an excluded employee (e.g., confidential) who is returning from a FMLA leave have the right to be returned to an excluded position as opposed to an equivalent "rank and file" position.  Section 825.215. (e) defines equivalent terms and conditions of employment as, "An equivalent position having substantially similar duties, conditions, responsibilities, privileges and status as the employees's original position."  As such, the employer would be required to return the employee to a position in the same classification and with the same bargaining designation. 
Intermittent Employees
4. Intermittent employees are required to work a minimum number of hours within a specified "control period" to qualify for benefits.  Intermittent employees who have taken an unpaid FMLA leave may sometimes not requalify for benefits at the end of their control period.  However, Section 825.214 provides that "on return from FMLA leave, an employee is entitled to be returned to the same position the employee held when leave commenced, or to an equivalent position with equivalent benefits, pay and other terms and conditions of employment."  How does FMLA impact the requirement that intermittents are required to requalify for benefits? Section 825.214 provides that an employer is required to provide benefits upon an employee's return from leave.  However, Section 825.312(d) also provides that "an employee has no greater right to reinstatement or to other benefits and conditions of employment than if the employee has been continuously employed during the FMLA leave period.  This means that if the employer can show that the employee would not have normally been working during the FMLA leave, the employee could be required to requalify for benefits.  However, if the intermittents would have otherwise worked during their FMLA leave, they would not have to requalify for their benefits. 

Cafeteria Benefits - Cash Option
5. Will employees who currently receive the "cash option" (in lieu of health benefits) under the State's cafeteria program still be eligible while on a FMLA leave?  
No.  Section 825.209 provides that "During any FMLA leave an employer must maintain the employee's coverage under any group health plan. on the same conditions as coverage would have been provided if the employee had been continuously employed . . . Benefit coverage during FMLA leave for medical care, surgical care, hospital care, dental care, eye care . . . etc. must be maintained during leave if provided in an employer's group health plan . . . whether or not provided through a flexible spending account or other component of a cafeteria plan."  A cash option benefit would not qualify as a benefit that the employer would be required to maintain because the employee has elected to receive cash in lieu of health benefits.  The cash option would fall under the definition of other benefits [Section 825.215(d) (1)] which provides that "at the end of an employee's FMLA leave, benefits must be resumed in the same manner and at the same levels provided as when the leave began.”
Alternate Positions
6. How do the provisions on alternate positions affect leave accrual for employees who reduce their work time? If an employee's family or medical needs require a reduced schedule, the regulations (Section 825.204) provide that an employer may transfer the employee to a part-time position.  In doing this, the employer may proportionately reduce earned benefits, such as vacation leave, where such a reduction is normally made by an employer for its part-time employees.  This is consistent with State practice.  This provision applies only when an employee changes positions (i.e., moves to an "alternate position").  Therefore, if a full-time employee remained in his/her time base and position, but did not work enough time in a month to have a qualifying pay period, the resulting failure to earn leave credits would not be a violation of this section.  
Designation of FMLA Leave
How is the employee notified that a request for leave will be designated and counted as FMLA?  
In order for leave to be counted against an employee's 12-week entitlement, the employee must normally be notified in advance by the employer that the leave will be counted as such.  (The notification may occur during the leave when the employer didn't have sufficient information at the beginning.)  If the employee is not notified before the leave is over, the leave time cannot be counted as FMLA.  Therefore, it is in the employer's interest to screen each paid or unpaid leave request in advance to determine if it should be counted as part of the employee's 12-week FMLA benefit.  This is particularly important since unpaid FMLA leaves can generate employer health benefit costs that other unpaid leaves do not.  
Normally, the employee's supervisor would1994 be in the best position to have or obtain the information needed to determine if a requested leave is covered by FMLA.  However, this may present operational problems, since it will be difficult to ensure that all supervisors have the necessary knowledge of FMLA, and apply it consistently.  This could be particularly difficult for short- duration paid leaves (e.g., is an employee's two-hour sick leave request for a medical purpose covered by FMLA?).  Given this, each State agency should establish a FMLA leave screening approach that balances its ability to screen (and predesignate) consistently with the overall State employer interest in managing its FMLA obligation as tightly as possible.  
If you have questions or need additional information, you may contact Sydney Perry, Policy Development Office at (916) 445-9244 or CALNET 485-9244.  
Wendell M. Coon, Chief
Policy Development Office
Attachments
Attachment A -- Summary of the Provisions of AB 1460
This attachment could not be uploaded to the Bulletin Board System.  Please call Julie Lowe in the Policy Development Office at (916) 324-9351 or CALNET 454-9351 if you would like a copy.  
Attachment B -- Comparison of Federal and State Provisions
This attachment could not be uploaded to the Bulletin Board System.  Please call Julie Lowe in the Policy Development Office at (916) 324-9351 or CALNET 454-9351 if you would like a copy.

