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On February 5, 1993, the Federal Family and Medical Leave Act (FMLA) was signed into law by President Clinton.  This new law will be administered by the U. S. Department of Labor (DOL) under its regulations.  The Department of Personnel Administration (DPA) does not have regulatory or enforcement authority for its provisions; however, we have compiled a variety of information concerning the Act which is being conveyed to State agencies through this memorandum.  Certain interpretative provisions and materials are still being developed by the Federal government.  We will share them with State agencies in a follow-up memo when they become .available.
FMLA requires private employers with 50 or more employees and all public employers to provide up to 12 weeks of unpaid leave each year to an employee:
	for the birth, adoption, or foster care placement of a child;


	to care for a parent, spouse, or child who is seriously ill; and/or


	for the employee's own serious illness.


Provided that one of these conditions for leave is met, family leave may be taken in one 12-week stretch, or in increments of one hour or more that total 12 weeks.  FMLA also requires the employer to maintain the employee's health, dental, and vision coverages (with normal State contributions) while an employee is on an unpaid family care leave.
Except for the continuation of the State's contributions for health, dental, and vision benefits, these leave provisions are largely consistent with existing State requirements and practices.  However, as outlined in this memorandum, State agencies must still ensure in each case, that they are in specific compliance with the Federal law.  It is also important to note that the Federal provisions are in addition to and do not reduce existing State provisions.  Therefore, employees will retain their existing entitlements to leaves provided under State laws, rules, and bargaining agreements that exceed or are not covered by FMLA provisions.
Effective Date
State employees will be subject to two effective dates under FMLA.  The law generally goes into effect on August 5, 1993.  This effective date will cover all excluded employees, as well as members of Bargaining Unit 14 (since there is no current agreement for this unit).  However, for employees covered by collective bargaining agreements (including all of the State's other represented employees). the law takes effect February 5, 1994.
Determining the 12-Month Period
An employer is permitted to choose any one of the following methods for determining the "12-month period" in which the 12 weeks of leave entitlement occurs:
	the calendar year;


	any fixed 12-month "leave year." such as a fiscal year, a year required by State law, or a year starting on an employee's "anniversary" date;


	the 12-month period measured forward from the date any employee's first FMLA leave begins; or,


	a "rolling"  12-month period measured backward from the date an employee uses any FMLA leave (except that such measure may not extend back before August 5, 1993).


The alternative chosen must be applied consistently and uniformly to all employees.  We recommend departments implement the "rolling" 12-month period, as this is consistent with the  method used under the State's Family Rights Act.  Departments should make sure employees are informed of their eligibility period.

An employer wishing to change to another alternative is required to give at least 60 days notice to all employees, and the transition must take place in such a way that the employees retain the full benefit of 12 weeks of leave.
Coordination with Other Laws
On January 1, 1992 the State's Family Rights Act became effective. This law is administered by the California Department of Fair Employment and Housing.  Under its provisions, employers with 50 or more employees are also required to provide unpaid leaves of absence for family reasons.  However, under this State law, employees are entitled to four months during a 24-month period; furthermore, leave is not provided to an employee for his/her own serious illness, and the employer is not required to maintain the employee's health care coverage while the employee is on a family care leave.
Assemblywoman Gwen Moore, the author of the State's Family Rights Act, has introduced legislation this year, AB 1460, to conform the State law with the provisions of the .Federal FMLA.  If this legislation passes, it would become effective immediately upon its being signed.  Otherwise, departments will have to implement the leave provisions from each law.
FMLA does not pre-empt any State or local laws.  While overall both the Federal and State laws contain similar leave provisions, there are many technical differences between the two. Where the provisions of the State and Federal laws differ, the most generous/less restrictive leave provisions must be applied.  As an example, an employee would be entitled to four months of family leave in one year under California law and 12 weeks the next year under FMLA.
Employee entitlements and eligibility requirements provided under DPA Rules and collective bargaining agreements remain intact.  As such, departments will need to compare these existing State employee leave entitlements with the State and Federal provisions when granting family care leave requests. 
Attached for your information are two charts comparing the Federal and State family care leave provisions (Attachments A and B), in addition to the other leave of absence provisions provided to State employees.
Integration of Disability Benefits
DOL regulations specify that if a leave taken by an employee qualifies for FMLA, the leave used counts against the employee's entitlement under FMLA.  As an example, if an employee takes a Nonindustrial Disability Insurance (NDI) leave for 10 weeks because of a heart attack, the employee would be entitled to two additional weeks of family care leave during the remaining year.  However, paid leaves due to job-related accidents or injuries [Industrial Disability Leave (IDL) or Temporary Disability (TD) should not be counted against an employee's entitlement under FMLA.
Recordkeeping and Documentation
Under the provisions of FMLA, employers are required to keep records of compliance.  DOL may request such records annually or more frequently if there is reasonable cause to believe an employer is violating the requirements.  To comply with DOL requirements, the following records must be .maintained:

	payroll data that includes: employee name, occupation, rate or basis of pay and terms of compensation, daily and weekly hours worked per pay period, additions to or deductions from wages, and total compensation paid [State agencies should be able to retrieve this from the State Controller's Office (SCO) data base];

date(s) FMLA is taken by employee.  The leave must be designated as FMLA and must not include leaves taken under laws or employer-provided provisions that are not covered by FMLA;
	if FMLA is taken in increments of less than one day, the hours of the leave;
copies of employee leave requests and copies of all notices given to employees as required by FMLA;
copies of documents of employer policies and practices regarding taking of paid and unpaid leaves;
	records of premium payments of employee benefits; and
records of any dispute between the employer and employee regarding designation of leave as FMLA, including the reasons for the designation and for the disagreement by the employer and/or employee.
The rules specify no particular order or form of records is required.  However, the records must be available for inspection, copying, and transcription if requested by DO (e.g., investigation of an employee complaint).  Employers must maintain FMLA records for a minimum of three years.
Because employees may use various leave credits to remain on pay status while on family care leave, SCO will not have all of the information needed available to provide statewide data on FMLA leaves.  Therefore, departments should maintain this information regarding family care leave usage to satisfy DOL requirements. monitor their employees' family care leave requests:

	to determine when the employee entitlements provided for both the Federal and State

	laws are satisfied;

	to ensure that the employer's continuation of coverage for health care premiums does

not exceed the 12-week maximum in a 12-month period;

to determine when combined leaves for spouses (e .g., for the birth or adoption of a child) does not exceed the 12-week maximum for both parents (see Attachment 8); and
	to monitor State and Federal leave eligibility for part-time, intermittent as well as fulltime employees.

SCO will be issuing instructions to departments for processing Personnel Action Request (PAR) forms to place an employee on a family care leave of absence.  Instructions on how to request continued health, dental, and vision coverage when an employee is off 
	payroll while on family care leave are also forthcoming.


Posting and Noticing Requirements
FMLA requires that employers post and keep posted a notice explaining the Act's provisions and provide information regarding the procedures for filing complaints of violations with DOL.  The notice must be posted prominently where it can be readily seen by employees and applicants for employment.  FMLA also requires that the notice must be developed by DOL and no reproduction of the notice shall be smaller than 8 1/2 by 11 inches to meet the posting requirements.  The attached notice (Attachment C) has been prepared by DOL.  You may use this notice or copies of the required notice may be obtained directly from DOL. 
In addition to the posting requirements, DOL regulations specify that, if an employer has any  in a handbook, information concerning FMLA entitlements and employee obligations must be included in the handbook or other document.  For example, if an employer provides an employee handbook that describes policies regarding leaves, attendance, or similar matters, the handbook must incorporate information on FMLA rights and responsibilities and the employer's policies regarding FMLA.  If an employer does not have written policies, manuals, or handbooks, the employer is required to provide written guidance to an employee concerning all the employee's rights and obligations under FMLA.  DOL will be publishing an FMLA Fact Sheet which may be used to provide this information to employees.  Informational publications describing the Act's provisions and the FMLA Fact Sheet should be available from DOL sometime in August. 
Finally, FMLA requires that when an employee requests a family care leave, the employer, shall provide the employee with notice detailing the specific expectations and obligations of the employee and explaining any consequences of a failure to meet such obligations.  The specific requirements for this notice are outlined on the reverse side of the attached Request for Family Care Leave Form (Attachment D).  You may design your own notice or request a prototype notice which will also be available from DOL. DOL notice may be adapted to meet DOL's specific notice requirements. 
Employee Requirements
FMLA and related DOL rules impose certain requirements on employees in order for them to properly exercise and receive their family leave rights.  For example:
	when the need for a leave is foreseeable, the employee must request it at least 30

days in advance;

the employer may require the employee to provide medical certification for medically related leaves; and

	when it is taken for medical or other FMLA-related appointments, the employee can be required to make a reasonable effort to schedule the appointment at a time that minimizes disruption to the employer.


Interim Regulations
DOL has issued interim regulations (Part II, 29 CFR Part 825 - Family and Medical Leave Act: Interim Final Rule) implementing FMLA . These "user friendly" regulations which were developed in a question and answer provide guidance on:
	what FMLA does;
	who is covered;
	what an employee is entitled to;
	rights and obligations of employers and employees;
	recordkeeping requirements;
	special rules for school employees;
	coordination with other laws and collective bargaining agreements; and
	definitions.

Attached is an excerpt from the definitions section (Section 825 .800) of DOL regulations (Attachment E).  We have attempted to provide the definitions that will be used most frequently by departments.  However, we recommend that you obtain a copy of FMLA regulations so you will have all the necessary information to properly implement FMLA. 
Copies of the proposed regulations or other DOL issued publications can be ordered from the Department of Labor, 2981 Fulton Avenue, Sacramento, California 95821 or by calling (916) 978-4233.
Beginning on July 28, 1993, DPA will have a limited supply of the proposed regulations which will be available for Pick up in our Reception Area located at 1515 S Street, North Building, Suite 400, Sacramento
Leave Request Forms
Attached is a sample Request for Family Care Leave Form (Attachment D).  You may use this form or develop one of your own.  If you develop your own departmental form, please ensure that it includes appeal procedure information for both the State and Federal laws.
Additional Information
We will continue to provide departments with additional information and materials as they become available.  If you have policy questions or desire additional information regarding the implementation of the FMLA or State Family Rights Act please contact:

FMLA Contact:	Mike Ginley
	Department of Labor
	2981 Fulton Avenue
	Sacramento, California 95821
	(916) 978-4233

State CFRA Contact:	Prudence Poppink
	Fair Employment and Housing Commission
	1390 Market Street, Suite 410
	San Francisco, California 94102
	(415) 557-2325 or (CALNET) 597-2325

If you have questions regarding this memo, please contact Sydney Perry, Policy Development Office at (916) 445-9244 or (CALNET) 485-9244.

