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'yState'of California

MEMORANDUM

Date: June 24, 1984
To: PERSONNEL MANAGEMENT LIAISONS‘ Reference Code: 94-38

THIS MEMORANDUM SHOULD BE DISTRIBUTED TO:

Personnel Officers
Labor Relations Officers

From: Department of Personne! Administration
Office of the Director

Subject: Pay-for-Performance {PFP} Rules ‘or Managers and Supervisors

The Department of Personnel Administration (DPA) is beginning the process of

adopting formal regulations to establish a PFP program for State managers and

supervisors. This process will follow the rulemaking procedures prescribed by the

Administrative Procedure Act (APA}. The following rulemaking documents are
. attached to this memorandum:

e The Notice of Proposed Regulatory Action, which is being published in the

California Requlatory Notice Register and contains important information
concerning the public comment period and hearing for these proposed rules.

® The Informative Digest, which briefly summarizes the purpose of this rule action.

® The Initial Statement of Reasons, which provides a detailed discussion of the
conditions and circumstances leading to this action, as well as an explanation of
the proposed rules.

® The text of the proposed rules.

For managers, proposed Rule 599.799.1 will replace the PFP program that was in
effect under former DPA Rule 589.799 from January 1, 1994 until April 27, 1994,
when it was discontinued in response to a ruling by the Sacramento County Superior
Court. One of the Court’s findings was that the formal APA rulemaking process must
be used to establish such a program.

Proposed Rule 599.799.2 will establish a PFP program for supervisors effective
January 1, 1995. This is consistent with the plans described when the manageria!
PFP program was implemented in January 1994,
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The proposed rules are based on the same fundamental concept as the earlier PFP rule,
which is that periodic, general salary increases should be awarded to individuals based
on their job performance, rather than be given to them automatically. As discussed in
the attached Statement of Reasons, this is consistent with prevailing compensation
practices (particularly in the private sector} and the State’s need to achieve a
maximum return from every expenditure.

Very similar rules are being proposed for managers and supervisors. They differ only
with respect to effective date and the specific manner in which performance standards
and appraisal systems are t0 be developed. The difference in effective dates arises
from DPA's interest in making the managerial rule retroactive to January 1, 1994, so
the period affected by the invalidation of former rule 589,798 can be covered. The
difference in the way performance standards and appraisal systems are devsloped
reflects statutory differences that are discussed further in the attached Statement of
Reasons.

As specified in the Notice, the comment period on these rules runs through Thursday,
August 18, 1894, There will also be a public hearing on Thursday, August 18, 1994,
as detailed in the attached Notice. DPA welcomes comments and suggestions s¢ that
it can develop the most effective PFP system possible. |f the comments received
during the initial comment period and hearing lead to changes in the proposed rules,
these changes will be published for further review before they are adopted. DPA
hopes to complete this rulemaking process by late December 1984.

Questions concerning this process should be addressed to Richard Leijonflycht on
(916) 324-9350, CALNET 454-9350. Further information on providing comments and
testifying at the hearing is provided in the Notice.

e

Lillian Rowett
Chief Deputy Director

Attachments




CALIFORNIA CODE OF REGULATIONS
TITLE 2, ADMINISTRATION

CHAPTER 3. DEPARTMENT OF PERSONNEL ADMINISTRATION

NOTICE OF PROPOSED REGULATORY ACTION

The Department of Personnel Administration (DPA) proposes to adopt the regulatory action
described below after considering all comments, objections, or recommendations regarding
the proposed action.

PROPOSED REGULATORY ACTION

Notice is hereby given that DPA intends to add Sections 589.799.1 and 599.799.2 to
Article 14, Subchapter 1, Chapter 3 of Title 2 of the California Administrative Code
pursuant to Government Code sections 19815.4(d), 19826, 19829, 19832, 19992.8,
19992.9, 19992.10, 19992.11, 19992.12, 19992.13, and 19992.14. Proposed
Section 598.799.1 will establish a Pay-for-Performance program, along with a related
performance appraisal system, for State employees who are designated managerial.
Section 599.799.2 will establish a similar program and system for State supervisors.

Copies of the proposed Sections 599.799.1 and 599.799.2 may be obtained from:

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, California 95814-7243
Attention: Julie Lowe

(916) 324-9351, CALNET 454-9351

Any interested person may present written comments concerning the proposed code
addition to:

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, California 95814-7243
Attention: Richard Leijonflycht

(916) 324-9350, CALNET 454-9350

Comments must be received no later than 5:00 p.m., on Thursday, August 18, 1994 to be
considered by DPA before it adopts Sections 599.799.1 and 599.798.2. '

Any inquiries concerning the proposed rule actions should be directed to
Richard Leijonflycht at (916) 324-9350, CALNET 454-8350.



DPA has prepared a written explanation of the reasons for adopting Sections 598.799.1
and 599.799.2 and has available the text and all of the information upon which the
adoption is based.

A public hearing on this matter will be held on Thursday, August 18, 1994 beginning at
10:00 a.m, at:

First Floor Auditorium
744 P Street (OB #9)
Sacramento, California

The adoption of the proposed rules will not: 1) impose a cost on any local agency or
school district that is required to be reimbursed under Part 7 (commencing with

Section 17500) of Division 4 or the Government Code; 2) result in any nondiscretionary
cost or savings to local agencies; 3) result in any cost or savings in Federal funding to the
State; 4) impose a mandate on local agencies or school districts; or 5) have any potential
cost impact on private persons or businesses, including small businesses. o

ASSESSMENT OF JOB/BUSINESS CREATION OR ELIMINATION

The adoption of the proposed amendments to this regulation will neither create nor
eliminate jobs in the State of California nor result in the elimination of existing businesses
or create or expand businesses in the State of California.

EFFECT ON HOUSING COST AND BUSINESS

The proposed regulatory action has no effect on housing costs and imposes no cost which
would have an adverse economic impact on businesses including the ability of California
businesses to compete with businesses in other states. No studies or data were relied
upon in making this determination.

FISCAL IMPACT ,

The addition of Sections §99.799.1 and 599.799.2 could slightly increase or decrease
State agency costs for managerial salaries depending on how they apply the pay-for-
performance provisions contained in it. This should not be significant, since current
managerial pay rates already reflect previous performance pay decisions. Also, based on
the State’s experience with performance at the managerial level, it is not expected that the
performance pay program would lead to widespread changes in supervisory salary levels.
Consequently, DPA projects that this proposal will not have a significant cost impact.

DPA must determine that no alternative considered by the department would be more
effective in carrying out the purposes for which the action is proposed or would be as
effective and less burdensome to affected private persons than the proposed action.




If the text of the proposed regulations is changed during or after the comment period or
hearing, the full text of the revised regulations will be made available for public review at
least 15 days before adoption.

The rulemaking file for this action contains the following documents on which DPA is
relying in proposing the adoption of Rules 599.799.1 and 598.799.2. These are:

® Personne! Management in the State Servige, which is the report resulting from an
August 1979 study conducted by the Commission on California State Government
Organization and Economy (Little Hoover Commission).

® Government Operations Review {Personnel section), which is a report resulting from a
1982 study by the Assembly Office of Research.

® 1992-93 pAmerican Compensation Association Salary Budget Survey.
® 1993/94 Vop ivianagement Report (Wyatt Data Services).

® 1992/33 Industry Report on Supervisory Management Compensation {(Wyatt Data
Servicesj. -

® Preliminary data from the 1994 Mercer California Benchmark Survey.
® The Mercer 1893-94 Compensation Planning Survey.

® The October 1990 Pay for Performance report prepared by the United States General
Accounting Office.

All of these items are available for review at the location and telephone number specified
above for obtaining copies of the proposed rules. DPA may add further supporting
documents and information to the rulemaking file. If such items are added, they will be
made available for public inspection for at least 15 days prior to the adoption of this
regulation.

AUTHORITY AND REFERENCE

Government Code section 19815.4(d) authorizes DPA to adopt, amend, and repeal rules
pertaining to the administration of the State’s personnel system, including employes
performance and salaries.

Government Code section 19826 authorizes DPA to establish and adjust the salary ranges
for State civil service classifications, including managerial and supervisory classes. '

Government Code section 19829 provides that salary ranges shall have a minimum,
maximum, and intermediate steps, but also provides that different rates or methods of
compensation may be established by DPA when this is necessary to meet prevailing
practices in the public and private sectors for comparable service,



Government Code section 19832 provides that employees who are not at the top of the
salary range for their class shall receive merit salary adjustments when their job
performance meets such standards of efficiency as prescribed by DPA rule.

Government Code sections 19992.8 - 19992.14 contain special provisions relating to the
manner in which managerial performance is to be evaluated and reflected in their
compensation and classification level, Basically, these sections allow DPA to establish a
performance appraisal/pay system for managers that is mora flexible than the system for
other State employees and that is more specifically tailored to managerial jobs.




DEPARTMENT OF PERSONNEL ADMINISTRATION

-

Informative Digest

Proposed Rules 599.799.1 and 599.799.2

Under the current law and rules, there is a three-step salary range for each managerial
classification and a five-step range for supervisory classes. Employees move from the
bottom to the top of these ranges by receiving merit salary adjustments (MSAs), which are
based on their job performance. In addition, the salary ranges, themselves, are increased
periodically through general (cost-of-living type) adjustments. When these general
increases occur, all affected employees receive a corresponding increase in their pay,
regardiess of their individual job performance.

Under these proposed rulez, there would be a more specifically defined performance
appraisal process for de~ermining when MSAs should be awarded to managers and
supervisors. In additior, in lieu of the automatic salary increases that now accompany
general salary range increz3es, there would be a process for awarding periodic salary
increases bhased on individual job performance for these employees. The proposed rule
would specify how these increases are to be provided and would establish the system for
making the performance appraisals on which these salary increases would be based.






DEPARTMENT OF PERSONNEL ADMINISTRATION
Proposed Rule 599.799.1

Original Text

599.799.1 Managerial Performance Appraisal and Compensation

(a) Scope and purpose. This rule shal! apply to all employees serving in positions
that are designated managerial under Section 18801.1 of the Government Code. Its
purpose is to specify the manner in which performance in managerial positions is appraised
and to establish a program for determining managers’ salary increases based on their job
performance, rather than through automatic, general adjustments.

(b} Performance standards and appraisal.

(1) It shall be the responsibility ui each appointing power to ensure that wriiien
standards of performance are developed and kept up to date for each manageria! position
under his/her jurisdiction. These stzndards shall be mutually developed and updated by
managerial employees and their appoirung powers and shall be based on individuz! and
organizational requirements.

(2} Each appointing power shall have a performance appraisal system for
determining if managerial performance meets the established performance standards.
Affected managers shall have a reasonable opportunity to review and comment on the
system, and any changes to it, before they are implemented. Appointing powers shall
consider comments and suggestions arising from this review in their development and
revision of the appraisal systems.

(3) Performance appraisal reports shall be written and shall address the performance
standards developed in accordance with subsection (b}(1) of this rule. They shall be
completed at least annually and shall provide a clear assessment of managers’
performance. As appropriate, they shall also provide suggestions and/or plans for further
development and improvement.

(4) Each manager shall receive a copy of his/her appraisal report and shall have the
opportunity to discuss it with the rater before it is filed. If the manager does not agree
with the appraisal at the conclusion of this discussion, he/she shall be entitled to discuss it
with the appointing power or his/her designee, unless the rater is the appointing power, in
which case no further discussion shall be required.

(6) The performance appraisal reports required by this rule shall be kept on file by
the appointing power for at least three years.

(c) Salary range increases.

{1} Notwithstanding Section 599.689, when the salary range for a classification
containing positions covered by this rule is increased, the employees serving in these
positions shall be eligible for a salary increase in an amount up to, but not exceeding, the
amount of the salary range increass; provided, that these salary increases shall only be
granted upon the appointing power’s certification that the employee’s job performance is
successful. For periods of job performance occurring after January 1, 1995, these
certifications shall be based on the performance appraisal process prescribed by this rule.
At the discretion of the appointing power, the salary increases resulting from this process
may occur on the date of the salary range increase, or at a later date.



(2) When the application of (c}{1) would result in an employee having a salary rate
that is below the new minimum rate for his/her salary range, the employee shall receive
the new minimum rate. When an employee is retained at the minimum rate for this
reason, the appointing power shall determine if any of the causes for disciplinary action
specified in Section 189572 of the Government Code apply.

(3) When an employee does not receive the full salary increase authorized by this
rule on the date the salary range increase occurs, he/she may receive any remaining
portion of the increase upon his/her appointing power’s certification of successful job
performance.

{d) Merit salary adjustments (MSAs).

{1) The performance appraisal process specified in this rule shall also be the basis
for awarding MSAs to managers under Section 19832 of the Government Code. Oniy
those managers whose performance the appointing power determines is successful shall
receive a MSA.

(2} Notwithstanding Section 599.683, a manager shall not qualify for additional
MSAs because he/she has failed to receive all or part of the salary increases authorized
under (c){1}. -

(e) Each appointing power shall specify the process through vehich he/she will
consider managers’ appeals regarding performance appraisals, salary increase decisions,
MSAs, and other actions taken under this rule. Actions taken under this rule may only be
appealed to the appointing power on the following grounds:

(1} Abuse, harassment, or legally prohibited discrimination.

{2} Improper political activity.

The appointing power shall be the final level of review for these appeals. For
employees covered by this rule, this appeal procedure shall replace the one specified in
Section 599.684 for MSA actions. It shall also be used in lieu of the procedure specified
in Section 599.859 for grievances and appeals related to this rule.

(f) Effective date. This rule shall apply to salary range increases for managerial
classifications that take effect on or after January 1, 1994.

Note: Authority cited: Section 19815.4(d) of the Government Code. Reference cited:
Sections 19826, 19829, 19832, and 19992.8 through 19992.14 of the Government
Code.




DEPARTMENT OF PERSONNEL ADMINISTRATION
Proposed Rule 599.799.2

Original Text

599.799.2 Supervisory Performance Appraisal and Compensation

{a) Scope and purpose. This rule shall apply to all employees serving in
supervisory positions as defined by Section 3513(g) of the Government Code. lts purpose
is to specify the manner in which performance in supervisory positions is appraised and to
establish a program for determining supervisors' salary increases based on their job
performance, rather than through automatic, general adjustments.

(b) Performance standards and appraisal.

(1) It shall be the responsibility of each apnointing power to ensure that written
standards of performance are developed and kep¢ up to date for each supervisory position
under his/her jurisdiction. These standards shall be based on individual and organizational
requirements. .

(2} Each appointing power shall have a performance appraisal system for
determining if supervisory performance meets the established performance standards. This
system shall result in written appraisals of each supervisor’'s performance, as specified in
{(b)(3). Affected supervisors shall be provided with a description of the performance
appraisal system. '

(3) Performance appraisal reports sha!ll be written and shall address the performance
standards developed in accordance with subsection (b){(1} of this rule. They shall be
completed at least annually and shall provide a clear assessment of supervisors’
performance. As appropriate, they shall also provide suggestions and/or plans for further
development and improvement.

{4) Each supervisor shall receive a copy of his/her appraisal report and shall have
the opportunity to discuss it with the rater before it is filed. If the supervisor does not
agree with the appraisal at the conclusion of this discussion, he/she shall be entitled to
discuss it with the appointing power or his/her designee, unless the rater is the appointing
power, in which case no further discussion shall be required.

(8) The performance appraisal reports required by this rule shall be kept on file by
the appointing power for at least three years.

(c} Salary range increases.

{1) Notwithstanding Section 599.689, when the salary range for a classification
containing positions covered by this rule is increased, the employees serving in these
positions shall be eligible for a salary increase in an amount up to, but not exceeding, the
amount of the salary range increase; provided, that these salary increases shall only be
granted upon the appointing power’s certification that the employee’s job performance is
successful. For periods of job performance occurring after January 1, 1995, these
certifications shall be based on the perfermance appraisal process prescribed by this rule.
At the discretion of the appointing power, the salary increases resulting from this process
may occur on the date of the salary range increase, or at a later date.



(2) When the application of {¢c){1) would result in an employee having a salary rate
that is below the new minimum rate for his/her salary range, the employee shall receive
the new minimum rate. When an employee is retained at the minimurmn rate for this
reason, the appointing power shall determine if any of the causes for disciplinary action
specified in Section 19572 of the Government Code apply.

{3) When an employee does not receive the full salary increase authorized by this
rule on the date the salary range increase accurs, he/she may receive any remaining
portion of the increase upon his/her appointing power’s certification of successful job
performance.

(d) Merits salary adjustments (MSAs).

{1} The performance appraisal process specified in this rule shall also be the basis
for awarding MSAs to supervisors under Section 19832 of the Government Code. Only
those supervisors whose performance the appointing power determines is successful shall
receive a MSA., ,

(2) Notwithstanding Section 599.683, a manager shall not qualify for additional
MSAs because he/she has failed to receive all or part of the salary increases authorized
under (c}(1).

(e} Each appointing power shall specify the process through which he/she will
consider supervisors’ appeals regarding performance appraisals, salary increase decisions,
MSAs, and other actions tudken under this rule. Actions taken under this rule may only be
appealed to the appointing power on the following grounds: :

(1) Abuse, harassment, or legally prohibited discrimination.

(2) Improper political activity.

The appointing power shall be the final level of review for these appeals. For
employees covered by this rule, this appeal procedure shall replace the one specified in
Section 599.684 for MSA actions. It shall also be used in lieu of the procedure specified
in Section 599.859 for grievances and appeals related to this rule.

{f) Effective date. This rule shall apply to salary range increases for supervisory
classifications that take effect on or after January 1, 1995,

Note: Authority cited: Section 19815.4(d) of the Government Code. Reference cited:
Sections 19826, 19829, and 19832 of the Government Code.




DEPARTMENT OF PERSONNEL ADMINISTRATION
Initial Statement of Reasons

Proposed Rules 599.799.1 and 599.799.2

CONDITIONS AND CIRCUMSTANCES THAT THE REGULATIONS ARE INTENDED TO
ADDRESS

Under various statutes, including Government Code sections 19826, 19829, and 19832,
the Department of Personnel Administration (DPA) is charged with establishing and’
administering the salary program for State employees. The implicit purpose of any salary
program is to ensure that the compensation paid by the employer is sufficient to attract a
qualified work force and encourages and rewards strong job performance. The statutes
give DPA various directions for carrying out this responsibility including a requirement that
consideration be given to prevailing compensation practices fallowed in the public and
privata sectors for employees with comparable duties and responsibilities.

As outlined in this Initial Statement of Reasons, DPA has found that there is not a
sufficient link between the job performance and the level of pay for State managers and
supervisors. Without a strong link between pay and performance, the State’s
compensation program cannot be an effective tool for encouraging and rewarding strong
job performance. Moreover, DPA has found that it is a prevailing practice among other
employers to base individual salary increases on individual job performance.

For these reasons, Rules 599.799.1 and 599.799.2 are being proposed to establish a
meaningful performance-based pay program for State employees who are designated
managerial, as defined in Section 3513(e) of the Government Code and supervisory as
defined by Section 3513(g) of the Government Code. The specific reasons and facts
supporting this proposal are outlined below.

The State’'s current salary system does not contain an effective link between individual
managers’ and supervisors’ job performances and their pay.

The only performance-based element of the current managerial and supervisory salary
structure is the merit salary adjustment (MSA) provision {Government Code

section 19832). Under it, managers and supervisors who have not reached the top of the
salary range for their job classification receive annual increases of five percent (not to
exceed the top of the salary range) based on their appointing power’s certification that
their job performance has met applicable standards. As noted later in this statement, part
of the proposed rule will provide additional guidance for the administration of this
provision. However, even with this improvement, the MSA provision does not affect the
majority of State managers and supervisors. The majority of them have already reached
the top step of their salary range and, therefore, are no longer eligible for these pay
adjustments. Managers and supervisors typically reach the top step of the salary range in
only one or two years after their appointment to a managerial or supervisory class, and
may remain there for many years. Therefore, the typical manager or supervisor is covered
by the MSA provisions for only a relatively small portion of his/her career.



In addition to MSAs, there are also general (cost-of-living) salary increases that raise the
salary ranges, themselves. These affect all employees, including those who are at the top
of their salary range. However, there is currently no tie between these increases and
employee performance. instead, DPA Rule 599.689 requires each employee receive a
salary increase that corresponds to the amount by which the salary range for his/her class
was increased (e.g., if the range is increased by four percent, every employee in the range
gets a four percent increase, regardless of job performance).

in summary, the performance-based salary provision that currently exists (MSAs) applies
only to a limited number of employees; and, the general salary increases that do apply to
all employees are not tied to their performance at all. The proposed rules are intended to
correct this incongruous situation for managers and supervisors.

mber of § rs call for strengtheni he tie between the individual job performan

and pay of State managers and supervisors.

Like other governments, California is faced with demands for more and better services
while, at the same time, there are liryits on the amount of resources available to
accomplish this. Under these conditions, a decision to spend money in one area almost
inevitably means that funding cannot be provided for another highly deserving cause. This
makes it critical to derive the maximum benefit from all State spending, including that for
State manager and supervisor salaries. Given this, it must be assured that future salary
increases will be awarded to only those managers and supervisors whose successful
performance warrants a pay increase, and that additional dollars will not be spent to
increase the salaries of managers and supervisors who are not mesting reasonable
performance standards.

Beyond this, thers is the broader issue of sustaining, and further enhancing, the job
performance of the vast majority of managers and supervisors who are already successful.
Clearly there are many non-monetary keys to this, including more training, better planning,
and having leadership practices that foster and encourage strong performance. However,
it is also important to have a pay plan that supports a commitment to strengthening
managerial performance. As early as 1979 and 1982, studies by the Little Hoover
Commission and the Assembly Office of Research (respectively), found that the MSA
program, by itself, does not adequately encourage and reward strong performance. In
addition, the private sector, which relies on competent management and supervision to
survive in the marketplace, has historically made wide use of performance-based pay plans
for its managers and supervisors. This is discussed further in the following section.

These rules are also consistent with the basic thrust of Government Code

sections 19992.8 - 19992.14, These sections were added in 1982 and express the
Legislature’s clear interest in accurately assessing job performance and having a strong link
between performance and a variety of personnel actions, including salary adjustments.
While these statutes cover only managers, DPA believes that the concepts they represent
are equally applicable to supervisors. {These concepts can be implemented for supervisors
under the general authority given to DPA by Government Code sections 19826, 19829,
and 19832.)




Finally, performance-based pay is consistent with the State’s movement toward
performance-based budgeting. While performance budgeting is not directly tied to the
compensation program, its basic premise is that there should be specific, desired outcomes
for every expenditure. As noted above, this is the same basis on which these
performance-based pay rules are being proposed.

It is prevailing practice by other employers to base managerial and supervisory salary
increases on performanca.

As noted above, private sector employers have strong ties between the compensation and
job performance of their managers and supervisors. This is indicated by the surveys
referenced below:

A 1992-93 report by the Wyatt Company {a major consulting firm) showed that
apprcximately 90 percent of the major firms surveyed base salary increases for their
supervisors and managers on job performance; fewer than 10 percent reported that
insreases were given across the board, regardless of job performance

A 1993-84 Wyatt company report covering top management in the private sector
shuwed that more than 90 percent of the major firms surveyed base salary increases
for their top managers on performance; only about 10 percent of them granted cost-
of-living adjustments to all top managers, regardless of their performance.

The same survey asked the firms to rank the importance that various factors had in
their top management salary decisions. With "4" indicating the highest importance,
and "1" the lowest, performance received an average score of 3.8, while the cost of
living received an average score of 1.9,

A 1992-93 nationwide survey by the American Compensation Association showed
that, for employees who are exempt from the Fair Labor Standards Act (FLSAJ, 2,657
firms based periodic salary increases on performance, while only 201 gave general,
across-the-board increases that were not tied to performance. Data from the western
part of the United States showed a similar pattern.

A 1994 survey by the William M. Mercer Company (a major consulting firm) asked
267 major California employers to rank their reasons for granting salary increases.
Two hundred of them ranked merit/performance as the most important, 32 ranked
competitors’ salaries as most important, and only 12 indicated that the cost of living
was the most important.

A 1993-84 national compensation planning survey by Mercer showed that 2,171

(96 percent) of the firms surveyed based 1993 pay increases for employees who are
exempt from FLSA on performance alone, while only 80 firms reported across-the-
board increases that were not tied to performance. Projections for 1994 indicate that
1,953 (96.6 percent) firms will be basing these increases on performance alone, while
only 69 will be granting across-the-board increases.



® While performance pay is prohably not as widespread in the public sector, there is
increasing interest in it among government employers as they face shrinking resources
and greater demands for service. For example, an October 1990 report by the United
States General Accounting Office indicated a "general movement toward pay for
performance” among State governments; the report went on to cite 23 states that had
pay-for-performance systems, including such major states as New York, Michigan, and
ilinois. Whils there have been operational problems with some of these systems
{such as inadequate funding), our indications from discussions with other states are
that a strong interest remains among them in having an effective pay-for-performance
program.

® The Federal government has a performance-based pay program for its Senior Executive
Service. This group is generally comparable to the State’s career executive
assignment levels, which are within the managerial group covered by proposed
Rule 599.799.1.

These findings of prevailing practice support the esiablishment of a performance-based pay
system for managers and supervisors under Gove/nment Code sections 19826 and 198289.

ulatorv action is needed establish an effective -for-performance sys for Sta
managers and supervisors that is consistent with prevailing practice by other private an
public emplovers.

As noted earlier, the only performance-based pay allowed by the current law and rules
covering State managers and supervisors is the MSA provision. This affects only a small
portion of managerial and supervisory employees at any one time, and is not a factor
beyond the one to two years it typically takes for a managerial or supervisory employes to
reach the top of the salary range. To reach all managers and supervisors on a consistent
basis, the State needs to adopt a program, similar to those in the private sector, that ties
the periodic, general salary increases to individual job performance. This requires a new
rule, particularly since existing DPA Rule 599.689 now requires that general salary
increases be given to all employees, regardless of their performance.

SPECIFIC PURPOSE OF PROPOSED RULES 599.799.1 AND 599.799.2

This portion of the Statement describes how the proposed Rules 599.799.1 and
599.799.2 will address the problems and circumstances outlined above. Each of the
following subsection discussions applies to both rules since their proposed language is
identical, except for portions of subsection {b) {on performance standards/appraisal} and
subsaction (f) {effective dates).

Subsection (a) states the scope and general purpose of the rules. It indicates a clear
movement from the practice of awarding automatic salary increases to all managers and
supervisors when salary ranges are increased, to a concept that bases individual salary
increases on performance and gives appointing powers flexibility with respect to the timing
of any individual pay increases.




Subsection (b] provides that there will be standards of performance for each managerial
and supervisory position and sets forth basic requirements for the performance appraisal
process that will be used to assess each manager’'s and supervisor’'s success in meeting
these standards. Performance standards and performance appraisals are obviously needed
as a basis for any performance-based pay system.

In proposed Rule 599.799.1, performance standards for managers would be developed
following the process specified for managerial positions in Section 19992.8 of the
Government Code. DPA has elected not to specify a specific performance appraisal
process and form in this rule; instead, it has outlined basic requirements, based on the
provisions contained in Section 19992.9 of the Government Code, that departments would
follow in developing their own systems. DPA believes that this will give State agencies
appropriate flexibility to develop specific processes and forms that reflect their particular
organizational structures and operating environments.

Proposed Rule 589.799.2 would establish generally similar provisions for supervisors.
However, this rule does not cortain provisions for individua! supervisors’ review of
proposed performance standarns and appraisal systems, since this would be accomplished
under the meet and confer rights accorded to supervisors in Section 3533 of the
Government Code.

The three-year retention period for performance appraisal reports is proposed to provide a
sufficient historical record for any appeals or other actions arising from the application of
this rule.

Subsection_(¢) specifies that when the salary ranges for managerial and supervisory
classes are increased, the individual salary increases for the employees serving in these
classes shall be performance based. This differs from DPA Rule 589.689, which currently
provides automatic salary increases for all employees (including managers and supervisors)
when the salary ranges for their classes are increased. This change will provide a
performance-based pay provision that will be applicable to all managers and supervisors,
including those who are currently at the top step of the salary range.

Under this subsection, a manager or supervisor would receive a salary increase only if
his/her appointing power certified that he/she was performing successfully. These
certifications would be based on the performance appraisal process described above for
periods of performance occurring after January 1, 1995. This date has been chosen to
give State agencies a reasonable opportunity to become aware of the performance
standard/appraisal requirements contained in this rule, and implement them. Some
performance-based pay decisions under this rule will be tied to job performance that
occurred prior to January 1, 1995, State agencies would rely on previously existing
appraisal methods in these cases. If any shortcomings in this area led to abusa,
disparities, etc., affected employees could seek relief through the appeal process.



A manager or supervisor could not fall below the minimum of the salary range. since this
subsection also provides that he/she must always receive at least the minimum rate.
However, the rule also requires appointing powers to give specific consideration to taking
disciplinary action when a manager or supervisor is retained at the minimum of the salary
range for this purpose. This provision has been included since performance problems that
warrant keeping an employee’s salary at the range minimum are more appropriately dealt
with through the disciplinary action provisions contained in the Civil Service Act. These
provisions contain the merit system protections that are appropriate for such serious
actions, and offer a greater range of remedial options, including demotion and dismissal.

This subsection also allows individual salary increases to be granted on the date of the
salary range increase, or at a later date. This will give appointing powers more ahility to
coordinate salary increases with performance improvements, review cycles, etc.

Subsection {d) provides that MSAs for managers and supervisors will be based on the
performance standards and appraisal process provided for under subsection (b) of this rule.
This makes the bas's for these performance-based increases consistent with the basis for
PFP salary increasss.

This subsection also provides that a manager’s failure to receive a salary increase under
{c)(1) will not qualify him/her for additional MSAs. For example, Manager A is at the
maximum of the salary range. The range is then increased, but Manager A does not
receive a salary increase because his/her job performance is sub-standard. Manager A’s
salary rate is now below the maximum rate of the new, higher salary range. However, this
subsection would prevent Section 599.683 from automatically making Manager A eligible
for a MSA, which would be illogical, since Manager A has just been denied a performance-
based salary increase. Manager A could still move to the new top step at a later date if
improved performance warranted the later granting of the pay-for-performance salary
increase under (c)(3).

Subsection (e} provides that appointing powers shall establish a process through which
they will consider appeals of performance appraisals, salary increase decisions, MSAs, and
other actions under this rule. This will allow each appainting power to develop a specific
process that is appropriate for their organization’s size, structure, and setting. The
appointing power is the highest level of review for these appeals, since they, rather than
DPA are in the best position to determine when the performance of their managers and
supervisors have met acceptable standards. For employees covared by this rule, this
appeal provision replaces the MSA appeal process now contained in DPA Rule 599.684.
This provision also replaces the grievance procedure contained in DPA Rule 599.859. This
will result in there being a single appeal process within each State agency for hearing
appeals under this rule.

This subsection also specifies the grounds on which appointing powers would have to
accept appeals. For managers, abuse, discrimination, and harassment must be included to
comply with Section 19992.13 of the Government Code. Improper political activity has
been added since there is a strong public interest in keeping the State workplace free from
such activity.




Subsection {f} in proposed Rule 599.799.1 provides that this rule shall apply to managerial
salary increases that take effect on or after January 1, 1994. This would allow this rule to
fill the void that was created when former DPA Rule 599.799 was invalidated by an

April 1, 1994 court decision. Rule 599.799.1 could be used to reaffirm the increases
granted in early 1994 under 599.798, as well as to consider the cases of employees who
would have been considered for increases later in 1994 if the rule had not been
invalidated.

For supervisors, subsection (f} in rule 599.799.2 provides for a January 1, 1995 effective
date. Former Rule 599.799 did not apply to supervisors.
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State of California Business, Transportation and Housing Agency
~ flemorandum
To: RICHARD LEIJONFLYCHT Date : July 28, 1994

Department of Personnel Administration
1515 “S” Street, North Bldg., Suite 400
Sacramento, CA 95814-7243 File No. :

From : DEPARTMENT OF TRANSPORTATION
Division of Maintenance

subject: Pay-for-Performance (PFP) Rules for Managers and Supervisors

This is in response to PML 94-38 requesting comments on DPA’s intent to adopt formal
regulations to establish a PFP program for State managers and supervisors. We have had an
opportunity to review the proposed regulations with appropriate personnel, and the following
provides you with our input and reactions on this matter.

Section 599.799.1 (b) (2)

This section requires each appointing power to develop a performance appraisal system
for determining if managerial performance meets the established performance standards.
However, as proposed each appointing power will be required to give all affected managers the
opportunity to review and comment on the system, and any changes to it, before it is
implemented. Specially, in departments with an extensive management population this could be
an unreasonable requirement. Accordingly, we submit that your proposed language be modified.
We propose that the second sentence of this section include language that limits the number of
managers (no more than 10% of the management population) that will be given the opportunity to
review and comment on the system, and any changes to it, before it is implemented.

Sections 599.799.1 (¢) (3) and 599.799.2 (c) (3)

The present wording in these sections would allow an employee, who does not receive the
full salary increase, an infinite amount of time to receive any remaining portion of the increase
upon his/her appointing power’s certification of successful job performance. Itisour
recommendation that the proposed language in these two sections be modified to include time
restrictions. For instance, it would be reasonable to allow an employee to receive any remaining
portion of the increase until the start of the next PFP cycle.

In addition to the above comments, we would like to obtain an answer to the following
question: Isit DPA’s intent to apply the proposed PFP rules to managers and supervisors whose —
collective bargaining designation has been changed from “M/S” to “E” as a result of the
management reductions?

If you have any questions regarding our comments, please contact Ray Hernandez of my

staff at (916) 653-4578.

DAVE BRUBAKER, Chief
Office of Labor Relations

LD ME | Sacdo a5014
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COMPENSATION
INSURANCE

FUND

INTER-DEPARTMENTAL
COMMUNICATION

to: Mr. Richard Leighonflgcht DATE: August 29, 1994
Department of Personr¢l Administration
1515 "S" St., North Building, #400
Sacramento, CA 95814

FROM: STATE COMPENSATION INSURANCE FUND

SuBJECT: MANAGERIAL PAY

Dear Richard,

Effective September 1, 1994, the State Fund will be promoting a
current Manager II, SCIF to Manager IV, SCIF. Upon reviewing the
current salary determination rules, we determined, and you
confirmed, that this employee will only receive a 5% increase,
despite this double promotion. Also, we are promoting a

Manager II, SCIF to Manager III, SCIF who will receive less than
a full step increase because he bumps into the "old" maximum of
the Manager III class.

I understand that the pending Pay for Performance regulations
would correct both these anomalies for future appointments and
that DPA has requested that they be applied retroactively to
individuals appointed during this interim period between the
court ruling and the approval of the new system. Thig letter is
to express the State Fund’s support for both retroactivity and a
fGture System which—better correlates pay and responsibility.

The obvious inequity of the current system must be addressed and
the individuals who happened to receive new appointments during
this period should be made whole. Thank you for consideration of
this matter.

Personnel Services Manager
DW:ar

cc Bill Armstrong, Executive Vice President

1275 Mankes
SCIF 19300 P
3

9% Q4o
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State of balifornia Department of Developmental Services

Memorandum

10 : Richard Leijonflycht Date A £ 2
Policy Development Office ugust 22, 1994
Department of Personnel Subject: Pay-for-Performance
Administration

1515 S Street
North Building, Suite 400

From : Personnel and Support Services
1600 9th Street, Room 340
654-2689

The Department of Developmental Services has reviewed the
proposed Pay-for-Performance (PFP) regulations and has the
following questions:

1. If PFP is denied for an employee for a complete calendar
year, can that employee be granted that year's PFP in
subsequent years if his/her performance improves?

-\

2. Can an employee receive a Merit Salary Adjustment (MSA) if
\ he/she only receives an increment of the PFP (e.g., receives
3 percent rather than the full 5 percent PFP)?

If you have any questions, please call Burl Jones of my

staff at 654-3746. ﬂ{ /

LOU O'NEAL
Chief
~—

"Building Partnerships, Supporting Choices"




Abs

State of California
Memorandum

To: Richard Leijonflycht Date: August 23, 1994
Department of Personnel Administration
Policy Development Office ~
1515 'S’ Street, North Bldg., Suite 400
Sacramento, CA 95814-7243

Y §toor
| & Aas4 0%

From/zeR. W. Stranberg, Chief Deputy Director
Department of Industrial Relations

Subject: Proposed Revisions to Proposed DPA Rules 599.799.1 and 599.799.2

This is in reference to the June 24, 1994, memo to Personnel Management Liaisons (94-38)
from Lillian Rowett, Chief Deputy Director of the Department of Personnel Administration
(DPA), and the Notice of Proposed Regulatory Action accompanying that memo.
In response to DPA's proposed new rules to establish pay-for-performance (PFP) programs
for State managers and supervsors, we are proposing changes in the rules to clarify that agen-
cies with more than one appointing power, like DIR, may establish a single pay-for-perfor-
mance program under each rule for all employees in the agency who are covered by the rule,
rather than separate programs for covered employees in each appointing power.
DIR currently has nine appointing powers, as follows:
The Director
The Administrative Director of the Division of Workers' Compensation (DWC)
The Workers' Compensation Appeals Board (WCAB)
The Industrial Welfare Commission (IWC)
" The Industrial Medical Council (IMC)
The Occupational Safety and Health Standards Board (OSHSB)
The Occupational Safety and Health Appeals Board (OSHAB)
The Commission on Health and Safety and Workers' Compensation (CHSWC)
The State Compensation Insurance Fund (SCIF)
Of these, only the State Fund (SCIF) operates administratively as a separate State agency, with
its own internal administrative support and independent program operations. The other eight
appointing powers range in size from only four staff (IWC) to over 1,000 employees (the

Director's appointing power and DWC), with administrative support provided by DIR's cen-
tralized Division of Administration.
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August 23, 1994

In our view, it would be most cost-effective and also allow for greater equity to have a single
pay-for-performance program established for all eight of these appointing powers, with a sin-
gle performance appraisal system and appeal process. The requirement in the rules that per-
formance standards "be based on individual and organizational requirements" would provide
for appropriate variations in these standards based on the work of the employees themselves
and their organizational subdivisions within the Department. However, centralizing the ap-
praisal system and appeal process for the Department will avoid unnecessary duplications or
variations in these elements of the PFP program across appointing powers and help to prevent
inconsistencies within the Department in decisions on the approval of salary increases under the
proposed rules.

Since our reading of the proposed rules would tend to indicate that such a centralization would
be problematic with their present language, our proposal is basically to change the language to
more closely parallel that of DPA Rule 599.796 "Managerial Performance Appraisal System
Bonuses," which refers to "State agencies" rather than "appointing powers," and reflects our
implementation of that rule in the past. Although, as with all procedures involving the granting
of pay increases, there was not universal satisfaction with the mangerial bonus program, we
would anticipate significantly greater dissatisfaction among some employees with implementa-
tion of the planned PFP programs. Our experience in handling the managerial bonus program
on a centralized departmental ("State agency") basis, rather than appointing power by appoint-
ing power, has convinced us that this will be the most effective way to administer the new PFP
programs as well.

As indicated in the enclosed proposed revisions of the new rules, we have provided that de-
partments may choose to implement PFP programs for individual appointing powers, rather
than on a departmental basis, and we would of course expect that to occur for the State Fund.

We are not as concerned with the actual language of the rules as we are with the ability to pro-
ceed as we have indicated, so we are open to alternative language. If you need to discuss this
matter further, please feel free to contact Rich Camp, DIR's Personnel Officer, at CALNET
593-4060.




Proposed Revisions* to Proposed Rule 599.799.1

599.799.1 Managerial Performance Appraisal and Compensation

(a) Scope and purpose. This rule shall apply to all employees serving in positions
that are designated managerial under Section 18801.1 of the Government Code. lts pur-
pose is to specify the manner in which performance in managerial positions is appraised
and to establish a program for determining managers' salary increases based on their job
performance, rather than through automatic, general adjustments.

(b) Performance standards and appraisal.

(1) It shall be the responsibility of each Agpehifiifiiel/piddr State agency to ensure
that written standards of performance are developed and kept up to date for each manage-
rial position under yﬁ?ﬁ'f / its jurisdiction. These standards shall be mutually developed
and updated by managerial employees and their ;(;gbﬁ)ﬁ}{rﬁy/}a’pwg{# agencies and shall be
based on individual and organizational requirements.

(2) Each aw;fmﬁﬁg/ﬁp‘wgf State agency shall have a performance appraisal system
for determmmg if managenal performance meets the established performance standards.

mrmnmpmmumﬂmmfemﬂm:mumw Affected managers shall
have a reasonable opportunity to review and comment on the system, and any changes to
it, before they are implemented. ApHdifilifid/eWEr¢ The agencies shall consider comments
and suggestions arising from this review in their development and revision of the ap-
praisal systems.

(3) Performance appraisal reports shall be written and shall address the per-
formance standards developed in accordance with subsection (b)(1) of this rule. They
shall be completed at least annually and shall provide a clear assessment of managers'
performance. As appropriate, they shall also provide suggestions and/or plans for fur-
ther development and improvement.

(4) Each manager shall receive a copy of his/her appraisal report and shall have
the opportunity to discuss it with the rater before it is filed. If the manager does not agree
with the appraisal at the conclusion of this discussion, he/she shall be entitled to discuss
it with the appointing power or his/her designee, unless the rater is the appointing

power, in which case no further drscussron shall be required. Siale_ag_e_uggs_cgumr_mrlq

wer for ion_of h r .

(5) The performance appralsal reports required by this ruie shail be kept on file
by the Zeppitifid/pisifiel agency for at least three years.

(c) Salary range increases.

( 1) Notwithstanding Section 599.689, when the salary range for a classification
containing positions covered by this rule is increased, the employees serving in these
positions shall be eligible for a salary increase in an amount up to, but not exceeding, the
amount of the salary range mcrease provided, that these salary increases shall only be
granted upon the ; pﬁr%{{ age_n_cm certification that the employee's job per-
formance is successful. For perrods of job performance occurring after January 1, 1995,
these certifications shall be based on the performance appraisal process prescribed by
this rule. At the discretion of the ApPdifitAdsy gl agency, the salary increases resulting
from this process may occur on the date of the salary range increase, or at a later date.

* Deletions are shown by strike out; additions are underlined.
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(2) When the application of (c)(1) would result in an employee having a salary
rate that is below the new minimum rate for his/her salary range, the employee shall
receive the new minimum rate. When an employee is retained at the minimum rate for
this reason, the appointing power shall determine if any of the causes for disciplinary
action specified in Section 19572 of the Government Code apply.

(3) When an employee does not receive the full salary increase authorized by this
rule on the date the salary range increase occurs, he/she may receive any remaining
portion of the increase upon his/her ;{p;ép’/ﬁ’;ﬁg/;{ﬁyﬁ,éﬁ’# agency's certification of suc-
cessful job performance.

(d) Merit salary adjustments (MSAs).

(1) The performance appraisal process specified in this rule shall also be the basis
for awarding MSAs to managers under Section 19832 of the Government Code. Only those
managers whose performance the AgBdiifaéAidfa( agency determines is successful shall
receive a MSA.

(2) Notwithstanding Section 599.683, a manager shall not qualify for additional
MSAs because he/she has failed to receive all or part of the salary increases authorized
under (c)(1).

(e) Each #}#}ff%ﬁ%ﬁ"}éf State_agency shall specify the process through which
}’(ﬁ{ﬁf"}‘f[é it will consider managers' appeals regarding performance appraisals, salary in-
crease decisions, MSAs, and other actions taken under this rule. State agencies containing

more than one appointing power may establi eparate appeals processes for differen
appointing_powers, Actions taken under this rule may only be appealed ﬁW@p’pﬁWﬁg
pg)hﬁ/ on the following grounds:

(1) Abuse, harassment, or legally prohibited discrimination.

(2) Improper political activity.

The #Wﬂg/#ﬁ# employee's_agency shall be the final level of review for
these appeals. For employees covered by this rule, this appeal procedure shall replace the
one specified in Section 599.684 for MSA actions. It shall also be used in lieu of of the
procedure specified in Section 599.859 for grievances and appeals related to this rule.

(f) Effective date. This rule shall apply to salary range increases for managerial
classifications that take effect on or after January 1, 1994.




Proposed Revisions* to Proposed Rule 599.799.2

599.799.2 Supervisory Performance Appraisal and Compensation

(a) Scope and purpose. This rule shall apply to all employees serving in
supervisory positions as defined by Section 3513(g) of the Government Code. lIts purpose
is to specify the manner in which performance in supervisory positions is appraised and
to establish a program for determining supervisors' salary increases based on their job
performance, rather than through automatic;, general adjustments.

(b) Performance standards and appraisal.

(1) It shall be the responsibility of each #}bﬁfﬂtjf@ﬁ;& it State agency to ensure
that written standards of performance are developed and kept up to date for each
supervisory position under yjlg/yf;é/ its jurisdiction. These standards shall be based on
individual and organizational requirements.

(2) Each ¢ pgmmwgr State agency shall have a performance appraisal system

for determmmg if supervrsory performance meets the estabhshed performance standards.
i

f_q;ma Qg apprarsg sysjg s for drffergn: gQngxmg powers. ThIS system shall result in
written appraisals of each supervisor's performance, as specified in (b)(3). Affected
supervisors shall be provided with a description of the performance appraisal system.

(3) Performance appraisal reports shall be written and shail address the per-
formance standards developed in accordance with subsection (b)(1) of this rule. They
shall be completed at least annually and shall provide a clear assessment of supervisors'
performance. As appropriate, they shall also provide suggestions and/or plans for fur-
ther development and rmprovement

(4) Each supervisor shall receive a copy of his/her appraisal report and shall have
the opportunity to discuss it with the rater before it is filed. If the supervisor does not
agree with the appraisal at the conclusion of this discussion, he/she shall be entitled to
discuss it with the appointing power or his/her designee, unless the rater is the
apporntlng power, in which case no further duscussron shall be required. Slale_agem.zl_es

i 'n W rf r ion f h i .

The performance appraisal reports requrred by this rule shall be kept on file
by the ;!deﬁfm;‘r’g/ﬁﬁy\’/g( agency for at least three years.

(c) Salary range increases.

(1) Notwithstanding Section 599.689, when the salary range for a classification-
containing positions covered by this rule is increased, the employees serving in these
positions shall be eligible for a salary increase in an amount up to, but not exceeding, the
amount of the salary range increase; provrded that these salary increases shall only be
granted upon the apH I)ejrh}’ '{Ef/éy{/p’y}s agency's certification that the employee's job per-
formance is success For periods of job performance occurring after January 1, 1995,
these certifications shall be based on the performance appraisal process prescribed by
this rule. At the discretion of the ﬁ(ﬁ#ﬁﬁﬂﬁg/p(d agency, the salary increases resulting
from this process may occur on the date of the salary range increase, or at a later date.

(2) When the application of (c)(1) would result in an employee having a salary
rate that is below the new minimum rate for his/her salary range, the employee shall
receive the new minimum rate. When an employee is retained at the minimum rate for
this reason, the appointing power shall determine if any of the causes for disciplinary
action specified in Section 19572 of the Government Code apply.

*

Deletions are shown by strike out; additions are underlined.
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(3) When an employee does not receive the full salary increase authorized by this
rule on the date the salary range increase occurs, he/she may receive any remaining
portion of the increase upon his/her /dpy}d;ﬁ”ﬁg/wwpﬁ# agency's certification of suc-
cessful job performance.

(d) Merit salary adjustments (MSAs).

(1) The performance appraisal process specified in this rule shall also be the basis
for awarding MSAs to supervisors under Section 19832 of the Government Code. Only
those supervisors whose performance the ;(ppp/y{f;ﬁg/ﬁgi\ﬂ# agency determines is
successful shall receive a MSA.

(2) Notwithstanding Section 599.683, a rﬁdy\’ﬁgﬁx’ supervisor shall not qualify for
additional MSAs because he/she has failed to receive all or part of the salary increases
authorized under (c)(1). '

(e) Each #ppﬁﬁﬂﬁg/ﬁw# State_agency shall specify the process through which
;{g!/y}i}é it will consider supervisors' appeals regarding performance appraisals, salary
increase decisions, MSAs, and other actions taken under this rule. State agencies

X d ) 1 apl [ 10, Rdid 19, 01572
iffer intin wers, Actions taken under this rule may only be appealed ﬁ/m
;{’f#/%tjﬁ Bgféf on the following grounds:
(1) Abuse, harassment, or legally prohibited discrimination.
(2) Improper political activity.

The ;ﬁwmg/pﬁw# employee's _agency shall be the final level of review for
these appeals. For employees covered by this rule, this appeal procedure shall replace the
one specified in Section 599.684 for MSA actions. It shall also be used in lieu of of the
procedure specified in Section 599.859 for grievances and appeals related to this rule.

(f) Effective date. This rule shall apply to salary range increases for supervisory
classifications that take effect on or after January 1, 1995.
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'CALIFORNIA STATE LIBRARY
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CALIFORNIA
STATE LIBRARY

CALIFORNIA STATE LIBRARY
MEMORANDUM

TO: Dept. Personnel Administration 8/29/94
Policy Development Office
1515 S st., North Bldg. Suite 400
Sacramento, Ca. 95814-7243

ATTN: Richard Leijonflycht

FROM: Andrew St. Marx/ifé&QJlﬁﬁfygg?///

Personnel Office

SUBJECT: Pay-for-Performance (PFP) Rules for Managers/Supervisors

This is 1in response to the proposed regulations, California
Adnministrative Code Sections 599.799.1 and 599.799.2.

The proposed rules provide the flexibility and structure needed for
evaluating performance levels for managers and supervisors at the
California State Library and awarding compensation corresponding to
their individual job performance.

The CSL is particularly interested in subdivision (f) which allows
for retroactive pay increases. Managerial pay increases were not
decided upon at the California State Library because of budget
uncertainties which have since been resolved. In order to
compensate those managers at the CSL who merited a pay increase
during that time of uncertainty, the CSL strongly recommends
inclusion of the option of retroactive pay increases in the
regulations.

In view of the CSL’s support of the fundamental concept governing
pay-for-performance, no other comments are made at this time.
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State of cCalifornia Health and Welfare Agency

MEMORANDUM

To : Richard Leijonflycht Date: August 29, 1994
Department of Personnel Administration
Policy Development Office

From : Department of Alcohol and Drug Programs

1700 K Street, 3rd Floor, (916) 323-9201
514

Subject : Proposed Pay-for-Performance Rules

The Department of Alcohol and Drug Programs has reviewed the
proposed Pay-for-Performance rules and offers the following
comments:

. Under the proposed rules, cost of living adjustments
will be authorized to managers based upon job
performance. If line staff continue to receive salary
adjustments in addition to merit salary adjustments,
line-staff salaries may exceed management salaries.
There is no provision in the proposed rule to prevent
this from occurring.

. Grounds for appeal are limited and the appointing
< powers have final level review. As a result, the

process may be perceived as biased and the integrity of
the process threatened. Alternatives for final level
review would be to designate someone within the
Department outside the employee’s level of review, or
provide an appeal to the Director of the Department of
Personnel Administration.

. Standard and consistent application of the performance
evaluation and subsequent salary increases must be

V4 ensured to eliminate the ability of the appointing
power to manipulate the department’s budget by awarding
or withholding salary increases and merit salary
adjustments.

If you have any questions regarding these comments, please
contact Lisa Fien at 323-1859.

Marnie Badgley
Labor Relations Officer
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STATE. OF CALIFORNIA—ENVIRONMENTAL PROTECTION AGENCY PETE WILSON, Governor
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MEMORANDUM

Richard Leijonflycht

Department of Personnel Administration
1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

Office of the Director

August 30, 1994

Managerial and Supervisory Performance Appraisal and
Compensation Proposal

Per our discussion of July 21, 1994, we have some questions
regarding the subject proposals. They are as follows:

1.

The proposed new rule 599.799.1 states that Government
Code Section 19832 (which allows MSA’s of one step - 5
percent) shall be the basis for awarding MSA’s to
managers. This is contrary to GC 19992.11 which says
that performance appraisal reports shall be used to
award managers merit salary increases of up to 10
percent. What has happened to GC 19992.11; and, How
does the proposed rule 599.799.1 impact GC 19992.117

What are the pay range structures for managerial and
supervisory classes under the new proposals? Are cost
of living increases added to the base pay range for
these classes, or do the current base pay ranges remain
the same and COLA’s are considered pay differentials?
What happens to the minimum step?

Attached are 1) copies of existing DPA laws for managerial
employees (Title 2, Division 5, Part 2.6, Chapter 3.5); and 2)
Chapter 938, Section 1 from the Statutes of 1982, which describes
the legislative intent of Chapter 3.5. Thank you for your
consideration of these issues.

Attachments




DPA Laws - 45

19992.4. (a) The department may establish rules under which records of unsatisfactory service may lead
to reduction in class and compensation, and providing for the manner in which persons falling below the
standards of efficiency fixed by its rules may be removed from their positions by the department, substantially
as in the case of removals for cause. The department shall report such unsatisfactory records to the appointing
power.

(b) If the provisions of this section are in conflict with the provisions of a memorandum of understanding
reached pursuant to Section 3517.5, the memorandum of understanding shall be controlling without further
legislative action, except that if such provisions of a memorandum of understanding require the expenditure
of funds, the provisions shall not become effective unless approved by the Legislature in the annual Budget

Act.
(Added by Stats. 1981, Ch. 230.)

CHAPTER 3.5. PERFORMANCE REPORTS FOR MANAGERIAL EMPLOYEES

19992.8. After consultation with appointing powers and other supervising officials the department shall
assist and encourage state agencies to establish standards of performance for managerial employees and may
provide training in developing performance appraisal systems. Such standards shall be mutually developed by
managerial employees and their appointing powers. These standards shall be based on individual and orga-
nizational requirements established, in writing, for the reporting period. The reporting period shall be no
more than 12 months from the date of the last report following the end of the employee’s probationary period.

(Added by Stats. 1982, Ch. 938, § 3, operative July 1, 1983.)

19992.9. The system of performance appraisal reports shall be designed by managerial employees and their
appointing powers to permit the evaluation by appointing powers of each employee’s work performance as
accurately and fairly as is reasonably possible. The evaluation shall be set forth in a written performance
appraisal report, the form for which shall be approved by the department. The department may investigate
administration of the system and enforce adherence to appropriate standards.

(Added by Stats. 1982, Ch. 938, § 3, operative July 1, 1983.)

19992.10. Appointing powers shall prepare performance appraisal reports and keep them on file as pre-
scribed by department rule.

The rules shall provide that managerial employees be shown the performance appraisal report covering
their own service and are privileged to discuss it and sign it with the appointing power before it is filed. The
extent to which the reports shall be open to inspection by the public shall be prescribed by department rule.

(Added by Stats. 1982, Ch. 938, § 3, operative July 1, 1983.) i

19992.11. Performance reports shall be considered, in the manner prescribed by department rule, for
purposes of employee development, in determining salary increases and decreases, the order of layoffs, the
advisability of transfers, demotions, and dismissals. Performance reports shall be considered in promotional
examinations in the manner prescribed by State Personnel Board rule. On or before July 1, 1988, performance
appraisal reports for managers shall be used to award merit salary increases on a flexible basis so that each such
employee may receive up to a 10-percent increase provided that this does not increase the employee’s salary
beyond the highest step of the range for the class of position occupied by the employee. The total amount
awarded by the appointing power for merit salary increases through this practice shall not exceed the amount
which otherwise would be available under current methods.

(Added by Stats. 1982, Ch. 938, § 3, operative July 1, 1983.)

19992.12. The department may establish rules under which records of unsatisfactory service may lead to
reduction in class and compensation, and providing for the manner in which persons falling below the
standards of efficiency may be removed from their positions by the appointing powers, substantially as in the

case of removals for cause.
(Added by Stats. 1982, Ch. 938, § 3, operative July 1, 1983.) _

19992.13. The department shall establish a procedure whereby a managerial employee may appeal his or
her performance appraisal report to the appointing power. At a minimum, these procedures shall permit
appeals on the basis that the performance appraisal report was used to abuse, harass, or discriminate against

the employee.
(Added by Stats. 1982, Ch. 938, § 3, operative July 1, 1983.)

19992.14. Each state agency shall establish a system of performance appraisal reports which shall form the
basis for awarding merit salary increases to managers on or before July 1, 1988. Any agency which fails to
establish such a system on or before July 1, 1988, shall forfeit 50 percent of merit salary funds otherwise
available for eligible managerial employees during that fiscal year. Any agency which fails to establish such a
system on or before July 1, 1989, shall forfeit 75 percent of merit salary funds otherwise available for eligible
managerial employees during that fiscal year. Any agency which fails to establish such a system on or before
July 1, 1990, shall forfeit all merit salary funds otherwise.
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CHAPTER 938

An act to add Section 18801.1 to, and to add Chapter 3.5
(commencing with Section 19992.8) to Part 2.6 of Division 5 of Title
g of, the Government Code, relating to state employees.

{Approved by Governor September 10, 1982. Filed with
. Secretary of State September 13, 1982.]

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds that an effective employee
performance appraisal system depends on the active involvement of
appointing powers and managerial employees in its design and
application. The history of performance appraisals in the California
civil service demonstrates that when employees do not participate in
the formation and use of the system, it often is ignored or otherwise
rendered ineffective.

The Legislature finds that an employee performance appraisal
system can be worthwhile only if agencies have adequate time for
reviewing methods currently used in business and government,
developing appropriate standards which reflect the unique
characteristics of each governmental unit, and testing on-the-job
effectiveness before implementation.

The Legislature finds that when an employee performance
appraisal system is administered properly:

(1) Employees who do especially good work are given
recognition.

(2) Employees are assisted in preparing for promotion and in
improving present performance.

(3) The judgment of the supervisor is not based on his or her
personal likes and dislikes.

(4) The supervisor and the employee have a clearer
understanding of what is expected in their work.

(5) Dissatisfactions are brought into the open and adjusted more
promptly and fairly.

The Legislature declares it is in the public interest to measure
performance at every level of employment in the state civil service.
Moreover, this goal can be achieved best by first establishing
practical approaches enabling appointing powers to evaluate
managers.

SEC. 2. Section 18801.1 is added to the Government Code, to
read:

18801.1. The Department of Personnel Administration shall
designate managerial positions, as defined in subdivision (e) of
Section 3513, and shall report the designations to the board annually.
Any disputes as to the managerial classification or position
designations may be appealed to the State Personnel Board.

SEC.3. Chapter 3.5 (commencing with Section 19992.8) is added
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August 17, 1994

Richard Leijonflych

Department of Personnel Administration
1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

While I do not agree in principal with removing a cost of living
increase in pay from supervisors or managers if they are not top
performers, I assume that it will be carried out as the Governor has
requested. I thinpk t cost_ o i increases._are for increased
living costs and. “should.not_to be used as a punitive performance tool.
T¥EETtHIS "pay for performance" program is just another political
ploy by the Governor for publicity. It is an additional tool to
assist in the destruction of his management team. As soon as a down
graded supervisor wins a lawsuit against his or her superior for not
getting a cost of living pay increase everyone will get the cost of
living pay increases. So you are embarking on a program that
eventually will be unenforceable. Most of the cost savings will be

eaten up by litigation.

I suggest that if they are going to take away salary for average or
below average performance, then there should be a prowvision for an
above the top of the salary range pay increase for outstandlng
performance As‘Eﬁ“EEEﬁple, Ehis could Be & §HOrt term increase of 5%
to 10% for a perlod of six months or a year. I think it would be more
positive to give than to take away.

I think the surveys cited are comparing apples to oranges because I _
think they are comparing "TOP MANAGEMENT! : in _private industry with
"MID" Or even. "I,OW MANAGEMENT" levels in the state. Non-public
organlzatlons have the flexibility to alter their top salary at will
and can give meaningful salaries and salary increases to their top
managers. Most state employed supervisors or managers do not have the
luxury of a variable top salary.

Our branch is already finding that there are few candidates for

supervisorial positions because the minimal pay increase over a fiel
position does not offset the increased cost o iving in Sacramento

ard the increased level of responsibility associated with managing
statewide programs. Non-supervisory-employees are also in less-dangex

of having their pay and beneflts reduced on the whim of the Governor.

[ e

Sincerely,

£
L. J. Berry, D.V.M., M.P.V.M. ke
Staff Veterinarian
Animal Health Branch
Division of Animal Industry
(916) 654-1447
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Janet K. Bradford
170 C Brisco Road
Arroyo Grande, CA 93420
(w) 805/549-3541  (h) 805/481-2125

August 16, 1994

Department of Parsonnel Adminigtration
icy Developmwerd Office

1515 5 Street, North Building, Suite 400

Sacramento, CA 95814-7243

ATTN: Richard Lefjonflycht
COMMENT REGARDING PROPOSED ACTION ON PAY-FOR-PERFORMANCE
As a supervisor in the state system, I thank you for being provided the opportunity to comment

on this matter. My suggestions are at the policy, not implementation, level, Jagree witha
pecformance-based personnel system. The system should have the following characteristics:

D MERIT SALARY ADJUSTMENTS: These showdd be as the i i
_%%’_MM An employee should not top-out automaticaily within the first few years of
ir career.

2y COST OF LIVING INCREASES: inflation, these should be & Y

Joard as needed. The cost of living does not affect employees differentially and should not be
_used in the manner proposed.

3) ACCOUNTABILITY: As the other side of the merit coin, employees who don't perform
should be fired, As a supervisor, one of my greatest accomplishments has been almost firing
someone. Even in this case, after three years, and a file of documentation over eight inches thick ,
the individual ended up going out on a stress claim before completion of the process. I am nota
ruthless or vindictive person, and of course tried corrective actions first, but the documentation
required to fire a state employee is ridiculous.

I feel I personally would probably benefit from a true pay-for-performarnce plan; and 1 also feel
the state and its citizens would benefit. But I also feel, with equal fervor, that the current plam is
_not well enough developed to.accomplish the goals intended. Thetefore, I reconuiend a mote
ive analysis and porent implementation. If you would like a "person-in-
the-system’s"” involvement on this development, with the concurrence of my department, 1 would
be happy to participate,

Sincerely,

Dt B

JANET K. BRADFORD

TOTAL P.@1




August 12, 1994

Department of Personnel Administration
Attention: Richard Leijonflych

Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

This is to comment on proposed regulations relating to
Supervisory/Managerial Pay for Performance (PFP).

According to the Conditions and Circumstances that the Regulations are
Intended to Address, DPA is charged with attracting a qualified work
force and encouraging and rewarding strong job performance. DPA is
also required to consider prevailing compensation practices in the public
and private sectors in carrying out this charge. To more closely meet
these goals, DPA is proposing a PFP program for supervisors and

managers. Thisapper_’’_a_riLg.tJ_e_i&si_’cjMe_slep_Lmuatd_hcinging_..s_taisam~
_practices into alignment with those found successful in private industry
To achieve full alignment, however, iW_
_compensation_practices of private industry should be considered. Such
factors as pay comparability for similar positions (previously evaluated by
pay surveys), pay differential between supervisors and subordinates,
differential pay adjustments between supervisors and subordinates,
bonuses, and employee perquisites (such as use of company cars, club
memberships, first class travel and others) should also be considered. To
achieve the full benefit of alignment with private industry practices, it
would not be effective to select only one aspect of their pay programs
(PFP). Instead, the complete compensation practice should-be-identified
and incorporated. This appears to be the most effective way of

achieving the desired goal of comparability--and will allow the State to
attract, retain, and reward effective supervisors and managers.

™




On a less philosophical level, | note that the proposed regs part (c)(1)
allow the effective date to occur at any date following the salary range
increase, at the discretion of the appointing power. It appears that since
the State is the employer of State supervisors and Managers, to achieve
equity among such employees in all of the various departments, the State
should establish one effective date for all adjustments. This would avoid
disadvantaging employees of small or financially strapped departments.

| appreciate the opportunity to input to the regulation process and am
available should questions arise about my comments at 323-5625.

Barbara V. Carr
1344 3rd Avenue
Sacramento, CA 95818
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1019 Fordham Drive
. Davis, CA 95616
July 28, 1994

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento CA 95814-7243

Attention: Richard Leijonflycht

Dear Mr. Leijonflycht:

I have the following comments regarding the proposed Rules

599.799.1 and 599.799.2.

av

2.

The rules need to make clear that employees may receive both
a salary increase and an MSA. An MSA may not be refused
solely because the employee has recently received a salary
increase and a salary increase may not be refused solely
because the employee has recently received an MSA.

The rule needs to state how the abuse of pay letter 94-01A will
be addressed. The "Reasons" for the proposed rules state that
major firms base pay increases on performance. What major
firms practice arbitrary abuses such as that described in item 4
below? These abuses discredit pay-for-performance and deny
every principle listed in the "Reasons."

It is incompatible for an appointing power to be both the rater
and the final level of review. How many appointing powers
will admit to abuse, harassment, prohibited discrimination or
improper political activity? There needs to be an appeal to a
neutral outside entity to address these practices.

As an example of the abuse of pay-for-performance, I cite my
own experience:

In January 1994, I received a 5% pay-for-performance o
increase. With the increase, my salary for that month was $30
below the former maximum for my class.




February 1, 1994, was the anniversary of my promotion to my
present position. Accordingly, I supposedly received a merit
salary adjustment. My salary for February was $30 higher
than the previous month (i.e., my salary was raised to the
former maximum for my class). Pay letter 94-01A (example 4)
states quite clearly that I should have received both a 5% pay-
for-performance increase and a full-step MSA. However the
MSA was arbitrarily limited to $30.

Had my anniversary been one month earlier, I would have
received the full MSA. This would have placed my salary at
the then maximum for my class. The pay-for performance
increase would have then been added to the then maximum,
and my salary for the past six months would have been 5%
higher than is has been (and continues to be).

I have no quarrel with pay-for-performance if it is pay-for-

performance. Based on my experience over the past six months, it
seems that the State has no intention to pay for performance. If you
need more details, please call me at (916) 654-5395.

Nigel Blampied

Winnie Ramsey - Caltrans, Labor Relations
Ray Hernandez - Caltrans, Labor Relations
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State of California

MEMORANDUM

© Tos

" From:

Department of Personnel Administration Date: July 28, 1994
Policy Development Office
1515 S Street, North Building, Suite 400 File No: ALPHA

Sacramento, California 95814-7243
Attention: Richard Leijonflycht

Department of Corporations
Alan S. Weinger
Supervising Courfse

I have just completed my review of the Pay-for-Performance (PFP)
Rules for Managers and Supervisors. I find it extremely
distressing that these rules will perpetua

unfairness and inequity of the PFP System that was ruled—illegal

~by the Sacramento superior Court. I and other managers welcome

fairand objective Tt standards to gauge our work product,
but not the arbitrary and, in fact, non-standards that we were
and will be rated on. At no point prior to the PFP did my
appointing power indicate what standards I was being held to or
what aspect of my work needed improvement. My job performance
under the prior PFP had received the highest rating from my
supervisor and I have been rated exceptional by my immediate
supervisor for the last nine years. Then without any notice,
statement of standards or an opportunity to haye_aeﬁgiz,and__
impartial review, the appointing power imposed a 4% pay increase
instead of the 5% increase which I understand was_ .awarded to 88%
of all eligible managers. T

The rules you are now attempting to promulgate are an obvious
attempt to ratify an unfair system that was put into place
without any sound analysis. The prior PFP system and these

management on the part of the present administration at the
expense of dedicated and hard working employees. Why was the PFP
system put into place less than a year prior to the election?
Wheéfre was the administraticn and DPR for the last 3+ years. How
éggg_g%5_£§i§~222_§¥§L§m_been in the planning stages? Why

bl managers given an opportunity for input prior to its
implementation in January, 1994. What analysis and review was

undertaken to insure that the PFP would be falrly and uniformly
implemented?

Obviously, I am one of the infamous 12% of the managers who did
not receive a 5% PFP increase. I doubt you will be hearing many
objections from those who received their 5%. 1Isn’t it obvious
that a system that finds that 88% of its managers deserve the
maximum 5% is being unfairly implemented? What action is DPA
taking to address the obvious unfairness of the prior PFP? Also,
any fair-minded person will see that the proposed PFP rules will
do nothing to right the past errors and will simply perpetuate
them. It is a sad day when good and loyal employees are used in

subject: Pay—-For-Performance

7

Es

Business, Transportation and Housing Agency
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proposed rules are a cynical attempt to demonstrate sound ,+W?}#°



Re: Pay for Performance
Page 2

this way.
The following are the inadequacies in the proposed PFP rules:

1. Rule 599.799.1(b) (1) - No standards are stated in the rules. -
No guidance or parameters are given to the appointing powers.

When does someone deserve 5% v. 1-4%? This is left to the
responsibility of the same appointing powers who somehow

determined that 88% of their employees deserved 5%. This will

allow wholesale discrepancies between agencies, and result in the
same unfairness and inconsistency that the prior PFP created.

Will the appointing power be able to ignore or overrule the
determinaticn of each manager’s supervisor? How can you justify

each agency having different standards? Have you done any
analysis of the prior PFP system to determiné whether there were
abuses by the appointing powers and to see if the plan was fairly
and impartially implemented? Were there any anomalies in the
granting of the PFP increases? Did you do a survey? Did one
agency give all of their managers 5% and others less?

opportun 1ty to rev1ew and Comment" is meanlngless without some
limitations. What is a reasonable time and what are a manager’s
remedies if inadequate time is given? What does "consider l////
comments" mean? What remedy is there if comments are ignored?

3. Rule 599.799.1(b) (4) - There are no time limits_associated _

with the receipt and right to discuss’ the appfelsal report This
could lead to abuses by the appointing power resulting in L
inadequate notice and right to be heard. There should be

statewide uniform time requirements.

4. Rule 599.799.1(c) (1) - What criteria will be used %o determine
_whether an_employee’s job performance is "successful" ? The.

.Criteria needs to be stated to avoid inconsistency, arbitrariness —
“and abusseT T HOoW will this criteria interact and be related to
salary increases that are less than the amount of the salary

range increase?

5. Rule 599.799.1(c)(2) - Why is there a reference.to-
disciplinary action_ contained in the rule? As managers we are

‘Well versed in Section 19572 of the Government Code and have been
trained to know when and how this section applies. 1Is this some
attempt to intimidate either the manager or their supervisors?

6. Rule 599.799.1(c)(3) - Under what circumstances will the
“app01nt1ng power determine an employee’s performance is
satlsfactory in“ordér for the employee to receive any portion of
the increase they did not initially receive? What will be the
procedures to insure that an employee can petition for an
increase to an amount equal to the salary range increase? This




Re: Pay for Performance
Page 3

procedure needs to be uniform throughout the state to avoid
abuses.

7. Rule 599.799.1(e) - Why is there no uniform statewide standard
for the process of managers’ appeals ¢ concerning performance
appraisals, MSA’S, salary increasé decisions and other actions?
You will end up with different procedures for different agencies,
some fair and some not. Who is going to insure that minimum
levels of due process are followed? Why are the bases for appeal
S0 narrow? Will managers be able to appeal a decision if the
appointing power is just plain wrong? Why is the appointing
power the final level of review? Where are the managers’ due

process rights to have their appeals heard by independent, V//

unbiased parties? What is the likelihood that an appointing
power will overturn their own decisions? (Not likely at all.)
Why is it that state managers are provided with less due process
rights than the employees they manage?

8. Rule 599.799.1(f) - If this rule applies retroactlvely to
January 1, 1994, will app01nt1ng authorities

reevaluate the salary increases they gave so that they conform to
standards and procedures that are in compliance with this rule.
Obviously, since there are no standards or rules in this rule,
the appointing powers will simply ratify their prior
insupportable decisions. This section is not fooling anyone and
its purpose and intent to ratify past illegal acts are obvious.

Your attempt to rationalize the pay for performance syatem by
comparing it to prevailing practices by other employers is the
height of cynicism and absurdity. As an attorney with 15 years
experience and nine as a manager, I would be a senior partner in
a law firm. Why don’t you survey law firms and determine what a
senior partner makes and pay us accordingly? If you paid
managers a prevailing salary then you could justify instituting a
,reva*llng practice such as PFP. Be consistent and your managers
will support a reasonable and well thought out proposal, but
don’t insult us with simplistic and insupportable logic.

In conclusion, I had always been proud to be an employee and
manager with the State of California. I have always felt that I
was providing a public service that was important and necessary.
These new rules and the fiasco with the prior PFP make me ashamed
to be part of this system. If a manager isn’t doing his or her
job, then let the appointing power demote or remove that manager.
Don’t nickel and dime us in such an arbitrary and capricious way,
it’s an insult.

——

Y




“July 21, 1994 E-G

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

Attn: Richard Leijonflycht
RE: Proposed Regulatory Action: Pay for Performance

Although I agree with the notion that pay should be related to job performance, I
strongly believe that job performance and the cost of living are two distinctly different
issues. '

First, job performance relates to the individual circumstances of job description,
environment, job assignment, training, support from superiors, peers, and
subordinates, political climate, etc. The ability to perform one’s job relate partly to
one’s own capacity, interest, suitability for the work, education, background, even age
and physical condition. A highly motivated person may perform well or poorly
depending on a number of factors, some under the control of the individual, some
outside his’/her control. Conversely, a marginal employee with “good connections” may
look good when it comes time for performance evaluation.

ralk v =4
Second, the cost of living has nothing whatsoever to do with any of the factors ‘,?f'*“‘“‘“““"
described above. Whether one is doing an outstanding job exceeding the expectations
of everyone or whether one is just barely staying out of trouble has no bearing on the
cost of lettuce in the supermarket, the cost of gasoline at the pump, or the price of a
shirt/blouse at K-Mart. The cost of living is determined by the overall economy, not
how well or poorly one does one’s job.

Third, some employees are very good at promoting themselves—“tooting their own
horns”, so to speak. Others, who quietly and competently perform their work, are
reluctant to promote themselves. Who, then, is going to benefit from an evaluation
system based on visibility? Certainly not the quiet ones. Will managers suddenly
develop the skills needed to differentiate between the self-promoters and the self-
effacers? Hasn’t happened so far; unlikely that it will happen now.

Lonahe

s
Fourth, you cite studies showing that private industry widely uses some sort of “pay (‘/A a‘f'""}l
for performance” scheme. I suppose this is in line with the State’s traditional pay ﬂ
setting practice of tying the State’s pay to the interquartile ranges of private industry .~
pay. That’s fine, but doesn’t that fly directly in the face of the “Total Quality

Management” philosophies of such as W. Edwards Deming, Joseph Juran, et al.? Has

anyone looked at the experience of McClellan AFB? It is my understanding that they

tried a “pay for performance” program several years ago and scrapped it because all

it did was create exactly the kind of dissention, distrust, and hostility that they were

trying to avoid!

Finally, “pay for performance” pits one individual against another in a time when we
are supposedly doing everything we can to develop such things as self~-managed
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' P"ay for Performance Page Two
July 21, 1994

teams, cross—functional teams for work improvement, and empowerment of workers
at all levels. One of the most positive aspects of the civil service is that everyone has
access to the pay scales, so the raises we get are no secret. Under the “pay for
performance” scheme, we will all become secretive about how come we got more (or
less) than someone else, we will demand to know on what basis the decision was
made, and I can almost guarantee the grievances will fly thick and fast claiming
discrimination, favoritism, and fraud.

No, “pay for performance” does not seem to be the answer, especially if it totally
replaces across the board cost of living increases as the economy dictates. I would @ —
concede performance pay increases if divorced from cost of living increases, but I /7/“} 2

strongly oppose combining the two. e

124

Sincerely, /

D it s

G. B. LEATHERWOOD

2820 Silver Tip Lane

Pollock Pines, CA 95826

Home: 916/644-7285

Work: 916/657-5996 (DMV Training Section)




July 18, 1994

Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, California 95814-7243

Dear Mr. Leijonflycht:

This letter is in response to solicitations to comment on the Department of
Personnel Administration's (DPA) Proposed Rule 599.799.2, "Pay for Performance
(PFP)", for state supervisors. | have reviewed the materials included in Lillian Rowett's
memorandum of June 24, 1994 and have some concerns.

stated that "salary ranges, themselves, are increased periodically through general (cost-
of-living type) adjustments." Further, "when these general increases occur, all affected
employees receive a corresponding increase in their pay ..." This is a little misleading. =  —
Cost of living increases are obtained through collective bargaining for represented

employees. Non-represented employees, in particular managers and supervisors,

receive the cost of living adjustment at the discretion of the Governor. Also, non-

represented employees have little or no input into the determination of the size or

frequency of cost of living adjustments.

In the "Informative Digest" of Proposed Rules 599.799.1 and 699.799.2, itis ’\/

In the Proposed Rule 599.799.2 (a), reference is made to "automatic, general
adjustments” which refers to merit salary awards (MSA) and cost-of-living adjustments, -
which | believe to be a misrepresentation of these salary increases. When one is
promoted from Staff Toxicologist to Senior Toxicologist there is a one "step" increase in
salary, or it is not considered a "promotion" by DPA rules. If one is at the top range of
Staff Toxicologist, the promotion puts you at the top of the Senior Toxicologist salary
range. This is not an "automatic, general adjustment” (it was earned) and the only
"adjustments" after this are the cost-of-living increases approved by the Governor.
Therefore, it is grossly unfair to represent salary increases in the supervisory classes for
toxicologists as being "automatic."

Equating a cost-of-living adjustment to a merit adjustment significantly diminishes
the concept of merit pay and the incentive process. Elementary economics would tell
you that cost-of-living pay when tied to inflation, as measured by the consumer price
index, is meant to maintain a constant purchasing power for one's salary. It has nothing —

on an individual basis and within DPA guidelines. The presence of a poor supervisor
can adversely affect the performance of every person she/he supervises and the moral




of an entire unit. If a supervisor fails to perform up to standard after having successfully
passed his or her probationary period, then remedial measures other than just denial of
a cost-of-living adjustment would be appropriate. PFP is the wrong way to correct poor
performance. Merit pay and PFP should be more in keeping with compensating
employees for their increased skills and knowledge levels as these become more
valuable to the state. This type of pay should be for above standard performance. Cost-
of-living adjustments would be for standard performance and neither punitive nor
rewarding in nature.

It is important that DPA appreciate that after ten years the federal government
has discontinued its experiment with pay for performance. It does not take long for the
public to confuse a cost-of-living increase with a "bonus" and begin to criticize public
servants for receiving pay that they, the tax-paying public may not get from their
employers. It is essential to maintain the distinction between cost-of-living adjustments
and merit pay to avoid such criticism. It is unfortunate, but true, that many people have
lost faith in their government and its workers to provide them with the services they
need. If subjected to a popular vote, civil servants would probahly not receive any "merit
M@g. However, much of the public would not.deny.civil servants a cost-of-
iving increase that many of them receive from their employers. Please, let's not confuse
the public as to what these salary adjustments represent - an adjustment for inflation,
not pay for performance.

am—

| Sincerely,

William A. Vance, Ph.D.

Senior Toxicologist

Office of Environmental Health
Hazard Assessment




William M. Jemison
42 Parkhurst Street
Chico, CA 95928

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

To: Personnel Administration Officers,

Subject: Proposed Rules for Pay-for-Performance

Thank you for this opportunity to offer comments concerning the proposal,

1.

E}§ggg£ﬁge_managers.

Increases in pay that are called '"cost of living" increases should be based
on the fact that inflation has caused our paycheck to actually purchase
less. When the amount of the salary range increases it has been my
understanding that the change is generally made in order to keep up with the
changes in the economy and to maintain the public employee salary on a
parity with those in the private sector in similar positions. If these
proposals are approved, it would be best if no longer referred to them as
"cost of living" based changes.

It is of great interest to me what plans are being made to apply similar
changes to the non-supervisory staff that comprised the bulk of our work
force. Are they to continue to receive across the board changes due to the
increasing "cost of living" that seems unfair, I would suggest we put all
state employees under a payment for performance system or none, I am

tems for managers and non-managers : 1s 11ke1g to

Proposed Rule 599.799,1 indicates in section (f) that this rule will take
effect for managers on January 1, 1994. This seems quite unfair in that the
proposal is just now being presented and hearings have not been held. If
the rule is adopted it would appear much more equitable if the effective
date were January 1, 1995, as it is proposed in Rule 599.799.2 (f) which
pertains to supervisors.

Sincerely,

L.C.5.W.




Department of Personnel Administration
Policy Development Office

1515 S. St. North Bldg. Suite 400
Sacramento, Ca 95814-7243

Regarding the proposed rules for " pay for Performance

First off I would like to say how hard it is to criticise a proposal
that holds itself out as creating a system that will finally reward
only employees that perform well by giving only these emlpoyees
increases in their salary. It implies that those non-performing
employees will, once and for all, not receive extra money as they
have all these years leaching off the taxpayers while watching the
clock. On the surface it's untouchable...like attacking the flag.

However, | have grave concerns as to how this approach will
ultimately allow politics into the decisions affecting civil servants
pay. The civil service system was created to insulate non- political
appointed employees of the buracracy from the desires of the
administration of the moment. Under the name of pay for
performance this protection could be circumvented. Many
supervisors and managers in state departments perform jobs that
are not easily measured in terms of performance. Not all jobs
entail a production of a product. The measurement of the
performance of most State jobs is a subjective matter. Often
success is measured, in the eyes of the " appointing Power " in how
well the employee is able to enact the wishes of the politically
appointed managers and thereby the administration currently in
power. Are we to believe that under these guidelines that
individuals would not be judged by the persons, who are expected
to develop the performance evaluations upon which the salary
adjustments will be deceided, in light of their ability to please the
administration? Would such a judgement be considered " Improper
political activity "? Or, more likely,kK would it be proper political
activity? Any savy CEA will know how to couch the language on a
performance evaluation to not make it sound political but could
still make their judgements purely for political reasons,

Admittedly not all, or many or possibly even very few of the
evaluations may be made in such a manner, but who is to tell?
Likely these individuals will not be punished to the extent of
demotion for their political leanings, but they are likely to be
frozen TiH their “Salariest-The —appeal process for evaluations that are

B Y




done improperly is designed to keep this sort of thing from
happening, and [ am sure will be argued by the individuals that
may respond to this testimony, but as hard as it is to prove an
allegation it is equally as hard to disprove it as well.

To allow this change to occurr as written invites the wolf into the
house. All employees should have the opportunity to be rewarded
for job performance that exceeds standards. A bonus program that
goes beyond cost of living increases, though subject to the same
potential for abuse, would not negatively impact employees
financially as this propocsal may. Employees who are not
performing currently can have their salaries frozen, receive
dicipline, and/or be terminated. Poor performance is addressed in
the current civil service system along with proper appeal
procedures. This proposal is a destructive ploy to save State money
when it comes to cost of living adjustments while rewarding only
the favored few loval to whoever is in power.

I am cynical enough to realize that this letter will do no good to
persuade anyone to stop this policy from being enacted. This
opportunity to present comments is a sham; the decision has been
made and the requirement of holding a hearing, as required by
law, will be met. This one will be an easy win for the
administration. The next one, enacting a similar program for rank
and file, hopefully will not be so easy.

3940 L. ST

SHACAAERT, CA- G566
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" STATE OF CALIFORNIA - BUSINESS, TRANSPORTATION AND HOUSING AGENCY PETE WILSON, Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

DIVISION OF COMMUNITY AFFAIRS
1800 THIRD STREET

P.O. BOX 952054

SACRAMENTO, CA 94252-2054

(916) 322-1560 FAX (916) 327-6660

August 25, 1994

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, California 95814-7243

Attention: Richard Leijonflycht
Dear Mr. Leijonflycht:

I would like to express my reservations about the proposed regulations which would
implement the Pay for Performance system initially introduced in January, 1994.
Although adoption of these regulations with the ability to apply them retroactively to
January, 1994 would permit the Department of Housing and Community Development
(HCD) to correct its earlier, overly narrow interpretation of the Pay for Performance
system, potentially for my benefit, I am not confident that HCD can fairly administer
such a program.

Last January, HCD restricted the award of the 5% pay increase to only one manager per
Division based upon outstanding performance. My Division of Community Affairs
employed four Housing and Community Development Manager IIT’s, and therefore, only
one manager received the increase. I was assured that my increase would be awarded in
April. Unfortunately, the Department’s authority to award the pay increase was
withdrawn in April. It is my understanding that only if the proposed regulations
containing the retroactivity clause go into effect will I be awarded the increase.

HCD’s criteria for award was overly narrow. Department of Personnel Administration
(DPA) guidelines suggested that the criteria for award should be based upon successful,
not necessarily outstanding job performance. Furthermore, DPA’s guidance memo of
December 10 was clearly critical of the earlier managerial appraisal system which
contained a competitive feature. Through adoption of these proposed regulations with
the ability to award increases retroactively, the Department would be able to redesign its
January, 1994 criteria to more closely reflect DPA guidance, but there is no assurance
that it will do so.

In closing, I would urge DPA to issue explicit implementation guidance to departments



- and to monitor the resultant systems. Personally, I would favor pay for performance
systems and have worked successfully under several at the local government level.
However, DPA must recognize that there is a grave potential for favoritism,
discrimination and general mean-mindedness in these times of budget constraints unless
there are solid guidelines governing the implementation of the system. As an additional
indication that HCD may not be able to handle the responsibility envisioned by the
proposed regulations, as of this date, it has not distributed the proposed regulations or
any information about the Pay for Performance proposal. The HCD managers and
supervisors have not been informed of Tuesday’s hearing nor their right to comment on
the regulations.

The current proposed regulations do not contain DPA guidelines nor oversight and until
there is adequate provision, HCD managers and supervisors will be disenfranchised.

Sincerely,
Carol J. S%l

Housing and Community Development Manager 111
Federal Programs Unit
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Department of Personmel Administration
Policy Development Officer

1518 =5" Strest, North Bldg., Suite 400
Bacramento, GA

ATTN: Richal:d ijﬂydlt

. In resp to letter, subject: Pay-for-Performance (PFP) F‘ulee for Managers a.m‘.‘l
Supervisors, dated June 24, 1994, and received on August'l7, 1994, fmm the
appaiming authﬁﬁty. the fallnwing is submitted:

599.799.1 fb} (1) To direct that standards of performance wlllbe
developed without any guidance for mintmat
requirements does not contribute to fair standards for those suhject to
these rules. These standards, when developed, shonld be able to
withstand a review by representative anthority higher than the
appointing activity at least for the initial implementation. Thisis
essential to achieve the stated objective of the rule and to make ita
credible systern to encourage productivity, optimize objectivity and
fajmem and promate positive’rather than negative remfarcem&nt

The appea.l provess should have the same adnumstmtwe level of veview as any
~ grievance psmoedure and may transcend the Departmental appmnﬂ.ng actmty

Asmmngmesenﬂesassmtadretmacﬁvem&mmryl lmmout .
standards is uﬁt&xer fair or appropriate. . ,

n myparﬁcmar case, | was denied the raise auﬂmrmed on January 1,1984, 1
was not informed.of this denfal until it came to lght with the DPA Director's letter in
May, 1994, statmg that the court invalidated the practice sm:-e ihers were no standards -
or system at tb;e @ne of implementation.

It was my ‘understanding that none of the managers 'ﬁrom our Deparhnmtwoum
receive the ralse apd it would be based on exemplary performance. When I found out
that soma had yeceived raises, [ was informed that it was felt that | was net due the
raise because of poor or substandard performance on some administrative jesues.
There was and is not documentation or even specific verbal tnformation amhbh to
Justify such mmﬁa}.

1 have beew informed that the decision stands and my performanqe will be
reviewed when ihe rule is implemernted by DPA, o

Whatevm' rule is approved, I enconrage you to include 2 provision to correct this
type of sitiiation. . For the period January 1. 1994, to January 1, 1995, when the
procedure was jnvalidated and there are no compelling reasons such as ‘disciphinary
actions su Fwith written docurnentation, the raise will:be unplemenxed
retroactively argd gl.tnmaﬂca&g ‘

q-
i
B
5

Respectiully,
]

JORN BMIBOILAS

€91 Bighland Dive
Lag Osos, CA 92400
{Fhonel 805/528-8260

18°d PPCEPEEBIéI oL can-1157 W4 BE:gR  ReET-5C-UNU



July 21, 1994

Mr. Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street North Building, Suite 400
Sacramento, CA 95814-7243

Dear Mr. Leijonflycht:

I have read through the proposed rule on Pay for Performance for
Managers and Supervisors. The proposal is pure bull! The intent
is not to have manager and supervisors perform better, the intent
is to save the State money. Because of that, it will not work. If
you want to reward an employee for superior performance than you
should have a true bonus program available to everyone.

You can’t use studies from private industry to develop pay-for-
performance under civil service rules. I, as a supervisor, do not
have the same tools available to me that supervisors in private
industry have. A supervisor is only as good as his employees. 1If
you can’t truly fire and incompetent employee, you can’t
improvement the work of your unit. I know you will tell me that I
can discipline an employee but that’s not the real world. As an
example, we spent 2 years documenting an incompetent employee.
What did we get for our effort? The employee was reduced in pay
5 percent for 3 months. The employee is still incompetent and back
to full salary. It’s just not worth the effort.

The problem with the pay-for-performance idea is that money for pay
increases are only available when rank-and-file gets a raise
through the collective bargaining process. Under your rules, the
supervisor of those employees would get a raise only if the
appointing authority wants to give managers and supervisors a
raise. It has nothing to do with performance! The appeal process
is a joke. You can’t get past the appointing authority.

I still feel cost-of-living raises should not be based on
performance. Performance should be rewarded with a once or twice
a year bonus program available to all managers and supervisors.
The current system is not. A small hand full of available bonuses
for an entire department becomes "Who You Know" not "How You
Perform".



Mr. Leijonflycht
Page 2
July 21, 1994

I realize it doesn’t matter what I say or anyone else says because
it’s what the Governor wants and he will get what he wants. He is
only interested in reelection, looking good to the voters, and not
in improving State Government.

I would be interested in having a copy of the information you have
on the States that have implemented Pay-For-Performance programs.
Please send me copies of that information as well as the
information from the Federal Governments progran. I am not
interested in the surveys from private companies since that
information is not relevant to state government.

Sincerely,

filletehiton

Robert Horton

Audit Manager

Milk Pooling Branch

1220 N Street, Room A-221
Sacramento, CA 95814
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STATE OF'CALIFORNIA -- BUSINESS, TRANSPORTATION AND HOUSING AGENCY PETE WILSON, Governor
DEPARTMENT OF CORPORATIONS

San Diego, California
July 22, 1994

IN REPLY REFER TO:
ALEno: ALPHA

Mr. Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

RE: PAY~-FOR-PERFORMANCE RULES FOR MANAGERS AND SUPERVISORS
Dear Mr. Leijonflycht:

As a supervisor for the State of California I am concerned about the
proposed pay-for-performance (PFP) rules for managers and supervisors.
The plan says the "salary increases shall only be granted upon the
appointing power’s certification that the employee’s job performance is
successful". It does not define "successful". It is my concern that
employees who are evaluated under this plan may not be treated fairly or
may not be subject to the same standards that are used to evaluate all
other supervisors and managers throughout the state. If there were some
safeqguards in the plan to insure that all supervisors and managers
throughout the state were evaluated using the same criteria for
determining their "success", I would feel better about the plan.

Included with the PFP package I received from my department was a seven
page document called "Initial Statement of Reasons" for proposed rules
599.799.1 and 599.799.2. Page 5 of this document says rule 599.799.2
would establish generally similar provisions for supervisors that rule
599.799.1 would establish for managers. It goes on to say that rule
599.799.2 does not contain provisions for the individual supervisor’s
review of proposed performance standards and appraisal systems, since
this would be accomplished under the meet and confer rights accorded to
supervisors in section 3533 of the Government Code. Does this mean that
supervisors such as myself will not be evaluated using the "job
performance is successful" criteria noted above? If this is the case,
what criteria will be used and will it be applied fairly and uniformly
by all agencies statewide?

Thank you for the opportunity to express my concerns about this plan.
I think that a PFP plan is a desirable goal as long as it is fair and is
uniformly applied across the board by all state agencies.

Sincerely,

Donald D. Kel%

Senior Examiner
(619) 525-4335

LOS ANGELES 90010-3001 SACRAMENTO 95814-3860 'SAN DIEGO 92101-3697 SAN FRANCISCO 94102-5303
3700 WILSHIRE BOULEVARD 1115 11TH STREET 1350 FRONT STREET 1390 MARKET STREET
(213) 736-2741 (916) 445-7205 619) 5254233 | (415) 557-3787
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Coalltion of Caommunications Supervisors
5276 Floral Drive

Ventura, CA 93001

805-648-7139

August 10, 1994

Richard Lel jonflycht

Department of Personnel Administration
Pol icy Development Office

1515 S Street, North Bullding, Suite 400
Sacramento, CA 95814-7243

Reference: 599.799.2 Supervisory Performance Appraisal and Caompensation

Dear Mr. Lei jonflycht:

The Coalition of Comunications Supervisors (CCS) represents California
Highway Patrol Comunications Supervisor | and I1's (CS's). Obviously, the
addition of this proposed code will resuit in a change in the terms and
conditions of their employment and may have a significant impact on our
members.

Of concern to our members is the process or procedures which will be developed
to impiement this new pay for performance program. Section (b) (3) and (4)
discusses the annual performance appraisal system; however, it does not
address several Issues:

vWhat happens if a supervisor has not had a performance appraisal in over
a year?

t what time during the year will the supervisor be notified that their
performance will or will not result in a pay increase?

Will the supervisor have adequate notice of problems, or a chance to
<« remedy any deficiencies prior to a decision being made about their
salary increase?

Will there be documentation of progressive discipiine and/or plans of
action to improve deficient performance which will support the ratings

¢ on the performance appraisal that prevent a salary increase? |f it
doesn‘t exist, will the salary increase be granted?

These items are of particular concern because we bel ieve employees should be
provided with a plan of action to improve their performance if it is deemed
sufficiently deficient to deny a pay increase. The employee also should have
had enough advance notice of any probiems to take steps to rectify them.




Department of Personnel Administration
August 9, 1994
Page Two

Our members generally agree with the concept of basing salary increases on job
per formance; however, there is a concern that the evaluations may not always
be objective nor fairly rate the current job performance. The system should
have the following safeguards:

o Clear and objective performance standards
c/// o Prompt notice to the employee of performance deficiencies

o A plan to assist the employee In meeting performance standards when
problems are identiflied

C;/o An appeal process which ensures these procedures are followed

We apprecliate the opportunity to express our concerns on the proposed code
addition.

Sincerely,

(s

CARR, President

cc: CHP Office of Employee Relations
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CALIFORNIA STATE MANAGERS AND SUPERVISORS ASSOCIATION

10235 Fair Oaks Boulevard, Suite 200

Fair Oaks, California 95628
(916) 97-CSMSA (27672)
FAX (916) 965-6201

BOARD OF DIRECTORS

PRESIDENT
CLYDE CREEL
Department of
Water Resources

VICE PRESIDENT
LINDA JONES
Department of Forestry
and Fire Protection

SECRETARY
JACQUELINE TSANG
California Student

Aid Commission

TREASURER
ALLEN F. SCHMELTZ
Department of
.Developmental Services

O ANN JENSEN
sffice of State Controller

PETER ABBOTT
Department of
Health Services

CHERYL COMBS
Department of
Fish and Game

ROBERT FOGT
Employment Development
Department

DOUG PRIEST

Department of
Water Resources

Executive Director
DENNIS R. BATCHELDER

General Counsel
JOHN W. SPITTLER, Esq.

August 26, 1994

Department of Personnel Administration
Policy Development Office

1515 8 Street -- North Building Ste. 400
Attn: Richard Leijonflycht

Sacramento, Ca. 95814-7243

Re: Response to Proposed Regulations for "Pay for
Performance Program®; §§599.799.1, 599.799.2

Dear Mr. Leijonflycht,

This is the response by the California State
Managers and Supervisors Association to the above
referenced proposed regulations.

These comments are intended to address substantive
points as well as those raised by Government Code
§§11349 et seq. As you know, Government Code
§§11349 et seq require review of all proposed
reqgulations for (1) necessity, (2) authority, (3)
clarity, (4) consistency, (5) reference and (6)
nonduplication.

CSMSA has serious concerns regarding the lack of
apparent authority to implement these regulations.
Moreover, CSMSA strongly disagrees with the basic
presumptions of the PFP. Much recent debate
regarding the efficacy of programs such as PFP for
both the private and public sectors discloses the
undesirability of setting up an adversarial work
environment and, instead, encourages team work and
team goals. TIndeed, many state departments have
spent thousands of tax dollars on Total Quality

1

“California's Management Team"



Management (TQM) projects which are the antithesis of the
proposed PFP. The current PFP creates an "every man for himself™®
atmosphere. On the contrary, many state departments, including
DPA, is embracing the TQM views of team work and common goals.

In view of these concerns and regquirements, CSMSA wishes to
express the following serious concerns regarding the proposed
regulations.*

1.

Cost of Living Adjustments (COLAS) are essentially
eliminated for managers and supervisors while rank
and file employees (those managed and supervised
by CSMSA members) will retain the ability to
negotiate for such increases.® The concern is
simple. The state, through DPA, may recognize the
appropriateness of a COLA for state employees and
implement such through the collective bargaining
process for rank and file. At the same time,
state managers and supervisors are guaranteed no
equal treatment (though the appropriateness of the
COLA is undisputed) because the pay for
performance program (PFP) de facto replaces COLAs
for managers and supervisors;

The regulations do no affirmatively state that
only performance related factors (occurring during
the pertinent time frame) shall be considered by
state agencies/departments in determining
participation in the PFP. CSMSA members have been
denied participation in the former PFP for a
variety of non-performance related reasons such as
misclassification and budget shortage. Also, out-
dated factors (i.e. those occurring several years
before the pertinent PFP period) were used to deny
PFP participation:

CSMSA’s comments come after lengthy and informative
meetings with DPA staff. Conclusions regarding DPA’s
application of the proposed requlations are based upon
these meetings. CSMSA wishes to express its gratitude
for the cooperation and assistance of DPA staff.

DPA, in the earlier PFP and now this version, has
consistently confused the concepts of a COLA and a PFP.
COLAs provide no increase in salary but simply maintain
parity with the cost of living; a PFP allows an
increase for reaching a specified goal.

2
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The regulations are intended to have retroactive
application with no provision for re-evaluation of
persons who were not permitted to participate in
the PFP. No recourse is offered to anyone who
improperly denied participation in PFP.
Retroactivity is only meaningful if it permits
employees wrongfully denied PFP participation to
obtain a "fresh start" in the process:;

DPA improperly relies on Government Code §§19992.8
et seq. for it’s authority to promulgate the
proposed regulations. These statutes create the
existing management incentive program, not the
PFP. DPA’s current PFP was not contemplated by
the Legislature when it enacted sections 19992.8
et seq. This existing "bonus" program has been
ignored by DPA even though DPA has already
promulgated regulations to implement the pre-
existing "bonus® program. The pre-existing
"bonus" program has been consistently unfunded in
the last few fiscal years. It has not worked
because in has not been funded;

There is no guarantee of uniformity in state
government. Each department will separately
develop it’s own standards. This is contrary to
the merit principle set forth in the California
Constitution and the Government Code;

There is no appeal from a denial of PFP
participation. The only appeal available must be
based upon unlawful discrimination, not for
improper or inaccurate application or utilization
of the PFP. This is inadequate because it fails
to account for departments misapplying the PFP.
The PFP evaluations are to be retained for three
years and denial of PFP participation will cause
DPA to make a disciplinary referral regarding the
employee to his or her department head (see #9
below) ;

The lack of clarity of impact on such things as
transfer between state departments and the lack of
direction regarding such things as whether or not
hiring departments will have access to an
employee’s PFP evaluations render the proposed
regulations fatally flawed.




10.

The expectations of the PFP are unclear. Merit
Salary Adjustments (MSAs) are awarded for
satisfactory performance; PFP participation is
based upon successful performance, are these the
same? If different, how are they different? What
is the statutory authority for the difference?®

Will lack of PFP participation automatically
trigger discipline? DPA advised that it
contemplates a referral to the department of an
employee who has not participated in the PFP for
three consecutive years. In view of having
different and unclear standards department—-to-
department, this practice could cause very
diverse disciplinary standards in state service.
This is also contrary to the merit principle.

The issues of Necessity, Authority, Clarity,
Consistency and Nonduplication have already been
raised above, however other concerns remain:;

(a) CSMSA was advised by DPA that the current MSA
system doesn’t work and the PFP is intended to
cure that problem. The MSA system is a creature
of statute which has been functioning for a long
period of time. If DPA feels the MSA system is
too lax, then curing the current system, not
inventing a entirely new regulatory system (not
contemplated by any statute), is a more plausible
response; (b) the current statutory managerial
bonus program (Government Code §§19992.8 et seq)
is simply not addressed. DPA does not even
address it’s own regulations regarding the system.
The program has been routinely denied funding over
the last few years, it was not inefficient, it was
ignored. This statutorily created and sanctioned
program is obviated by the proposed PFP for no
stated reason. Simply, isn‘’t the PFP duplicative
of statutorily created programs already in
existence?

MSAs are a creature of statute (Government Code section

19832).




This is not an exhaustive itemization, rather, it
expresses the ongoing concern of CSMSA regarding the
proposed PFP.

Thank you for your consideration of these concerns.

Sincerely,

Clyt & Chot

President, CSMSA




PROFESSIONAL ENGINEERS

“
“
Y 4 IN CALIFORNIA GOVERNMENT

A

PRESENTATION BY JOHN BAILEY,
STATEWIDE VICE PRESIDENT, SUPERVISORY
ON
DPA PAY-FOR-~-PERFORMANCE PROPOSAL
August 30, 1594

Good Morning! My name is John Bailey. I am an Associate Trans-
portation Engineer, Supervisor in District 2 of Caltrans. I have
been employed by Caltrans for 37 years. I am also a member of
Professional Engineers in California Government and am currently
the Vice President, Supervisory. PECG represents over 2600
Supervisors and Managers in California State Service.

I am here to speak against the pay-for-performance program pro-
posed by DPA Rules 599.799.1 and 599.799.2. As a start, I feel
that hearings should also be held in the major cities of the
state to give more employees the opportunity to comment on the
proposed changes.

My concern is that the proposed system will lead to favoritism
and cronyism in the management of state agencies. The new rules
contemplate management control of supervisor and manager wages,
without appeal beyond the department. A denied cost-of-living
raise to the working person is as much a form of discipline as a
wage cut, demotion or suspension. Each of these actions means
less money to the employee than he/she would otherwise be
entitled to.

Yet, the state appeal process for discipline or a wage cut,
demotion or suspension requires that the State Personnel Board
concur with the adverse action before it is effective. A manager
who punishes or retaliates against an employee for exposing the
failings of the manager, or corruption in the department, or
speaks out where he or she feels the best interests of the
State’s taxpayers or employees are not being served can currently
appeal that discipline to the State Personnel Board and prevail.
Under the proposed regulations, the same rights are not available
if the punishment or retaliation takes the form of a denied
raise. This factor will have a stifling impact on many employ-
ees. They will look the other way when the state’s or taxpayers’
interest conflicts with the interest of the people that give out

HEADQUARTERS: 660 J Street, Suite 445, Sacramento, CA 95814 » (916) 446-0400

LOS ANGELES: 505 N. Brand Boulevard, Suite 780, Glendale, CA 91203 - (818) 500-9941

SAN FRANCISCO: 1390 Market Street, Suite 925, San Francisco, CA 94102 « (415) 861-5720
TELEFAX: Headquarters (916) 446-0489; Los Angeles (818) 247-2348; San Francisco (415) 861-5360




DPA Pay-for-Performance Proposal
Page 2

the raises. The adage "Don’‘t bite the hand that feeds you" will
necessarily force employees to serve their immediate supervisor’s
idiosyncrasies rather than the state’s interest when the two
conflict.

Another concern I have is that friendships and favoritism will
become a major factor where merit should control. The proposed
system lends itself to management conduct in which a decision is
made that only a certain number of managers and supervisors will
get full raises, and the raise givers will make decisions between
equally qualified subordinates on factors other than performance,
friendships and favoritism will become decisive.

Our staff has contacted nine departments about the status of
their developing the performance criteria, which will be used to
evaluate supervisors and managers performance, for their pay
raise in January 1995. These departments reported that they are
still working on the criteria or, in most cases, no work has been

done on it.

Departments contacted on the status of Performance Criteria for
Pay-for-Performance Program:

. Caltrans - still being worked on.

. Parks and Recreation - No criteria
. Energy Commission - No criteria

. Cal/EPA - still being worked on.

-~ Air Resources

- Department of Pesticides

- Department of Toxics

- Waste Management Board

- Water Resources Control Board

- Office of Environmental Health Hazard Assessment

The voters of California voted to eliminate the "spoils" system
of public service when, what is now Article VII of the Consti-
tution was adopted. The merit system has worked and continues to
work well. The system contemplated by the proposed rules marks a
return to the "spoils." Please do not allow it to happen.
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Dennis F. Moss - State Bar #77512
505 North Brand Boulevard, Suite 780
Glendale, California 91203

(818) 247-0458

Attorney for the Association of California State Attorneys and
Administrative Law Judges, the California Association of
Professional Scientists, and Professional Engineers in
California Government

BEFORE THE DEPARTMENT OF PERSONNEL ADMINISTRATION

.. POLICY DEVELOPMENT OFFICE

COMMENTS AND OBJECTIONS OF
ASSOCIATION OF CALIFORNIA
STATE ATTORNEYS AND ADMIN-
ISTRATIVE LAW JUDGES,
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS,
PROFESSIONAL: ENGINEERS IN
CALTFORNIA GOVERNMENT

In the Matter of Proposed
Regulations:

599.799.1 and 599.799.2

TO: DEPARTMENT OF PERSONNEL: ADMINISTRATION
Policy Development Office
1515 S Street, North Building, Sulte 400
Sacramento, California 95814-7243
Attention: Richard Leijonflycht

COMES NOW, ASSOCIATION OF CALIFORNIA STATE ATTORNEYS AND

ADMINISTRATIVE LAW JUDGES, CALIFORNIA ASSOCIATION OF

PROFESSIONAL SCIENTISTS, and PROFESSIONAL ENGINEERS IN

- CALIFORNIA GOVERNMENT, and submits the following comments and

objections to proposed regulations 599.799.1 and 599.799.2:

INTRODUCTION
DPA has proposed a radical change in the discipline proces

of the state’s managers and supervisors through proposal of
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Regulations 599.799.1 and 599.799.2. Disguised as a pay system,
the regulations are, in substance, no more than a discipline
system for supervisors and managers in which they are denied
appeal rights to the SPB, rights that the California
Constitution and applicable statutory authority, afford them.

The proposed regulations proviag that DPA can change the
pay ranges of supervisory and managerial employees, and
appointing authorities can either provide or refuse increases in
any amount up to the full amount of ‘the range change based on
"successful" job performance. Bottom step supervisors and
managers are treated slightly differently. The rule
contemplates that bottom step employees will be given the raise
but will be subject to discipline for their poor performance
(see the text of the proposals). There are no appeal rights
dbﬂtemplated by fhe proposed regulations beyond the supérvisors'
or managers' department. There is no opportunity for an

employee punished by a denied raise, to appeal his punishment to

the disinterested SPB.

ARGUMENT

1. THE PROPOSED RULES UNCONSTITUTIONALLY IMPINGE ON THE RIGHTS
OF SUPERVISORS AND MANAGERS TO APPEAL DISCIPLINE.

Article 7, Section 3 of the California Constitution

provides:

"(a) The [State Personnel] board shall enforce the
civil service statutes...and review disciplinary

actions."

The statutes governing discipline include, as grounds for

discipline, incompetency, inefficiency, inexcusable neglect of
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~basis of a failure to "successfully" perform duties, or reach

duty, and a variety of other performance based criteria.
Government Code Section 19572 (applied to managers pursuant to
Government Code Section 19590).

An adverse action is defined as:

" ..dismissal, demotion, suspension, or other

disciplinary action." Government Code Section 19570.
(Emphasis added.) .

Clearly, denying a person a raise or full raise on the

the top level of success, is a form of "disciplinary action".
Denial of an available raise for poor performance is clearly as
punitive as a suspension without pay. In both cases, punishment
in the form of a withholding on money is the result. The SPB
regularly hears disciplinary cases that arise from reductions in
pay based on performance deficiencies. The denial of an
dvailable raise on the basis of performance deficiencies is no
less disciplinary, no less a reduction in pay.

With jurisdiction over discipline fssiding in the State
Personnel Board, DPA is without authority to adopt a regulation
that provides for discipline, especially when the proposed
reqgulation deprives the employee of a right to appeal the
discipline to the SPB, pursuant to Article VII of the
Constitution.

DPA only has the authority to adopt regulations affecting
the purposes, responsibilities, and jurisdiction of DPA, and to
do so consistent with the law when necessary for personnel
administration. Government Code Section 19815.4. Here, DPA hasg
crossed the line, encroaching on a disciplinary system

exclusively within the jurisdiction of the SPB.
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case, there is discipline for improper behavior.

A useful analogy arise from the context of parental
discipline. Parents could tell their children, "All the
children who behaved this year will go to Disneyland tomorrow",
and then deny the child who didn’t behave the benefit of the
Disneyland trip. On the other hand, the parents could take all
the children to Disneyland and puniéh‘the child who didn‘t

behave, by denying his/her allowance for a week. In either

Here, DPA would. deny appeal rights if the discipline took
the form of a denied future benefit (Raise/Trip to Disneyland).

Such an approach clearly undermines SPB’s jurisdiction over the

disciplinary process.

2. GOVERNMENT CODE SECTION 19826 DOES NOT PERMIT A SCHEME
WHEREIN APPOINTING AUTHORITIES CAN PAY EACH PERSON IN A
- CLASSIFICATION A CUSTOM RATE BASED ON PERFORMANCE.

Among the authorities cited by DPA to justify the proposed
regulations is Government Code Section 19826. This Code clearly
limits DPA’'s authority in the administration of salary range

changes. It provides in part:

"§ 19826. Salary ranges; establishment and
adjustment; exclusive representation by employee
organization; conflict with memorandum of

understanding.

(a) The department shall establish and adjust salary
ranges for each class of position in the state civil
service subject to any merit limits contained in
Article VII of the California Constitution. The
salary range shall be based on the principle that like
salaries shall be paid for comparable duties and
responsibilities. In establishing or changing such
ranges consideration shall be given to the prevailing
rates for comparable service in other public
employment and in private business."

e <Y




MMMMMNMMMHHHH
L0 N O om0 =S o 0 w1 oo S: "~ o o o =

~determines to be practicable. Government Code Section 18807.

O 0 1 O O e W N

Clearly 19826 is limited to salary range setting for
classifications of positions. It does not permit DPA to set
salaries for individuals within classes on the basis of
performance. The ranges contemplated by 19826 have intermediate
steps between minimum and maximum salary limits. Government
Code Section 19829. The intermediétg,steps by law must be as

close to five percent (5%) as the State Personnel Board

The proposed regulations contemplate as many "performance"
steps as there are employees in the class, and the steps can bé
well under 5%. For example, assume the following: the
classification of Supervising Widget Maker with a salary range
that has a bottom step of $1000, a second step of $1050, a third
step of_$1102.50 and a top step of $1157.75. Then assume that
DPA changes the salary range so the bottom step is $1506. By
opetation of the law as it currently exists, the second step
would be $1575, the third step $2353.75;.and the top step
$2,471.43. (The law would actually round off to the nearest
dollar.) Each intermediate step in the range, as set forth
above is 5% greater than the prior step, in compliance with
Government Code Section 18807.

Currently there are employees with pay rates between steps
however, they are in those positions by virtue of the
application of laws.regarding transfers and promotions, not on
the basis of performance judgments. Historically, the wages of
employees earning rates between steps would increase in an
amount commensurate with the range change decided upon by DPA.

The regulations proposed by DPA allow for intermediate
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performance steps at all rates between the bottom step and the
top step. The raises of employees are not to be determined by
the range change, but rather by performance judgment.

Proposed 599.799.1 and proposed 599.799.2 each provide at

(c) (1) :

"Notwithstanding Section 599.589,_when the salary

range for a classification containing positions

covered by this rule is increased, the employees

serving in these positions shall be eligible for a

salary increase in an amount up to, but not exceeding,

the amount of the salary range; provided, that these

salary increases: shall only be granted upon the

appointing power’s certification that the employee’s

job performance is successful." 4

Whether someone advances to a particular step, or skips
steps within the range is left up to the appointing authorities.
An appointing authority, under the proposed rules, can increase
salaries in any amount up to the amount of the salary range
increase, or give an employee no raise so long as he or she does
not fall below the bottom step.

Clearly Government Code Section 19826 does not contemplate
the monster that DPA would create. If it had, it would have
clearly referenced that range changes developed by DPA do not

have to be granted to employees at the appointing power’s

discretion.

3. WAGE SETTING ON THE BASIS OF MERIT IS LIMITED TO MERIT
SALARY ADJUSTMENTS CONTEMPLATED BY GOVERNMENT CODE SECTION

19832.

Government Code Section 19826 provides that in establishing
ranges for classes of positions, consideration shall be given tg
the prevailing rates for comparable service in other public

employment and in private business. This rule does not permit

y

D
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consideration of the performance of individuals within a class
to determine the wage rate of the individual.

The Legislature has .occupied the field of raises based on
an employee’s merit in Government Code Section 19832.

Government Code Section 19832 limits wage adjustments'based
on merit to the issue of whether an employee may move bet&een
established intermediate steps.

Performance based raises are limited by 19832 to a omne

intermediate step, 5% per year, raise. (G.C. 18807) The

determine the existence or amount of raises based on performance
whenever DPA changes ranges, is clearly defying the intent of
the Legislature to limit the issue of performance based raises
to the annual merit salary adjustments set forth in Government
Code Section .19832. By occupying the field of merit based wage
adjustments in Government Code Section 19832, DPA ié necessarily
precluded from legislating through regulations that all raises

within certain classes must be merit based.

4. GOVERNMENT CODE SECTION 19829 DOES NOT AUTHORIZE THE

PROPOSED REGULATIONS.

DPA attempts to justify the proposed regulations on the
basis of Government Code Section 19829. Government Code Section
19829 allows adoption of more than one salary range or rate or
method of compensation within a class oély when the classes and
positions have unusual conditions or hours of work or where

"necessary to meet...prevailing rates and practices for

comparable services in other public employment and in private
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- regulations include Government Code Segtions 19992.8 - 19992.14

business..."

Supervisory and managerial classes do not have unusual
conditions or hours of work, and the system contemplated by the
proposed regulations is not necessary to meet prevailing rates
and practices for comparable services in other public employment
and in private business.

"Meeting" prevailing rates and practices is a necessity
where the state cannot hire or retain employees because
prevailing rates or practices pay better than the state. If,
for example, the state needs nurses iﬁ San Francisco and Bay
Area nurses get $3 more per hour than the state rate, and state
nurses are abandoning state jobs, there is a necessity to meet
prevailing rates and practices, and 19829 authorizes DPA to
establish a separate rate. Here, it has not been shown to be
Thecessary" to establish potentially different rates fof
evefyone in the supervisorial and managerial classes; therefore)
pursuant to Government Code Section 19825, DPA cannot adopt

regulations that would have that impact.

5. GOVERNMENT CODE SECTIONS 195992.8 - 19982.14 DO NOT
AUTHORIZE THE SALARY SYSTEM CONTEMPLATED BY THE PROPOSED

REGULATIONS.

The Authority cited by DPA to support the proposed

These Code Sections.address Performance Reports for Managerial
Employees. E

As a preliminary matter, it should be noted that these
sections do not deal with supervisors and to the extent the

Legislature has given DPA any powers in these sections regarding




O 00 ~3 O v b W N e

- I - T T T T
BREEBE 555 arRemnas

23
24
25
26
27
28

~can have this authority "whenever authqQrized by special or

managers, it is axiomatic that similar powers were not provided
DPA in regards to supervisors.

Government Code Sections 19992.8 - 19992.14 do not give any
authority to DPA to create regulations providing individual
raises to managers when ranges are increased. Section 19992.11
indicates that performance reports'shall be considered for a
number of reasons including "in determining salary increases and
decreases", and 19992.14 refers to the use of performance
appraisal reports -for-merit salary incréases.

Neither of these sections suggest the elimination of the
pay range system with its 5% intermediate steps, nor do they
suggest that employee performance must be judged for all raises.
By describing use of performance reports in "awarding merit
salary increases", rather than all raises, 19992.14 makes clear
that other range change raises must continue to occur without

regard to performance appraisal reports.

6. GOVERNMENT CODE SECTION 19825 ARGUES THAT THE SALARY
SETTING CONTEMPLATED BY THE PROPOSED REGULATIONS CAN ONLY
OCCUR WHEN STATUTORILY AUTHORIZED
The proposed regulations give authority to state agencies

to fix the compensation of managerial and supervisory employees

Government Code Section 19825 contemplates that state agencies

general statute to fix the salary or compensation of an

employee..." It is clear that, but for merit salary adjustments
contemplated by Government Code Section 19832, the Legislature
has not given salary setting authority to any agency other than

DPA the limited range setting authority given in Government Codg
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~political considerations, and friendship controlling employment

Section 19826. The Legislature has not authorized, by special
or general statute, salary fixing by the various state agencies.
To the extent the proposed regulations give state agencies
powers over salaries that the Legislature never contemplgted,
they are invalid. Government Code Section 19825. Examples of
where the Legislature decided to givg agencies salary setting

authority include the PUC and FPPC.

In fact, the Legislature has made clear that salary
determination is exclusively DPA’s job. Government Code Section
19816 gives DPA the duty to administer salaries. The

regulations improperly delegate administration of salaries to

the state agencies.

"As a general rule, powers conferred upon public
agencies and officers which involve the exercise of
judgment or discretion, are in the nature of public
trust and cannot be surrendered or delegated to

- subordinates in the absence of statutory
authorization." [cites omitted] Civil Service

Association v. Redevelopment Agency (1985) 166

Cal.App.3d 1222, 1225

7. THE PROPOSED REGULATIONS CREATE A RETURN TO THE SPOILS
SYSTEM.

Article VII of the California Constitution, creating a
merit system in state employment, was intended, in part, to

eliminate spoils in state employment practices (favoritism,

decisions, rather than merit) :

"A second purpose of article VII and its predecessor
was to eliminate the ‘spoils system’ of political
patronage by establishing a merit system whereby
appointments to public service positions are based
upon demonstrated fitness rather than political

considerations." California State Employees’ Ass’'n V.
- State of California (1988) 149 Cal.App.3d 840, 847.

10
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_because an agency head’s decision to discipline must be

A key element in the elimination of spoils is the fact that
no lesser authority than' the California Constitution provides
that a disinterested third party, the SPB, will review all

discipline. This process limits the possibility of "spoils"

justified to the SPB. An agency cahnot discipline an employee
for failing to go along with shoddy management practices, for
failing to make his manager look good in the face of

incompetence, or for speaking up where top management’s agenda

and the public interest clash.
\

If a department attempted to discharge, suspend, or give a
disciplinary wage cut to a manager or supervisor who "did not go
along with the program" in the above scenarios, appeal tb the
SPB assures an impartial fair hearing.

- With the proposed regulations a manager and/or supervisor
wili be left without recourse. The regulations afford
management the opportunity to reward lofél soldiers with raises
while denying raises to managers and supervisors who have the
public’s interest at heart.

With no appeal beyond the Department head, the regulations
are going to force good managers and supervisors to put on
blinders to the incompetence, corruption, and mistakes of those
who control their fates. These regulations will silence

discourse when it comes to policy issues. Innovative,

\L2

thought ful managers and supervisors are going to be afraid to bg
outspoken where it is called for out of fear that they will be
denied a full raise. Managers’ and supervisors’ performance

will be driven by spoils considerations not merit consideration$

11
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where these two collide.

Evaluating supervisory and management performance is
subjective enough. Without appeal beyond top department
management, possible denial of a raise will be a cloud that wil

chill the judgment of even the most dedicated employees.

8. GOVERNMENT CODE SECTION 19826 CONTEMPLATES COMPARARILITY O
PAY BASED ON DUTIES AND RESPONSIBILITIES NOT PERFORMANCE.
Government Cede .Section 19826 requires DPA, in establishin

salary ranges, to base the ranges on the principle that like

salaries shall be paid for comparable duties and
responsibilities. The proposed rules do not adhere to the
statutorily declared principle. Employees with like duties and
responsibilities will be paid different wages than their

&ohorts, under ﬁhe proposed regulations, because performance

will be determinative of pay rates. Comparable pay based on

duties and responsibilities is not possiﬁle when quality of

work, not duties and responsibilities control wage

determination.

CONCLUSION
DPA, through proposed regulations, is taking a step that
only the Legislature can take. Salary setting and the salary
setting process aré legislative acts. The Legislature has not

authorized the performance pay salary setting process that the

proposed rules contemplate.

does not have the authority or right to substitute its judgmen

for the Legislature’s judgment, and thereby effect a radical

‘For the reasons stated herein, DPA

F

g

12
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change in the compensation system of the state’s managers and

supervisors.

Date: 2’30"747/

13

Respectfully submitted,

T e

DENNIS F. MOSS, Attorney for
the Association of California
State Attorneys and
Administrative Law Judges, ths
California Association of
Professional Scientists, and
Professional Engineers in '
California Government
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1108 “O” Street - Sacramento, CA 95814 « (916) 326-4257 « (800) 624-2137 - FAX (916) 326-4364

An Affiliate of the California State Employees Association
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August 16, 1994

Mr. Richard Leijonflycht

Policy Development Office

Department of Personnel Administration
1515 S Street, North Building, #400
Sacramento, CA 95814-7243

RE: Request To Appear And To Be Placed Near The Top Of Agenda; Hearing On
Pay-For-Performance, August 30, 1994

Dear Mr. Leijonflycht:

Thank you for your assistance during our review of documents that DPA is relying upon
while proposing a new regulation on the subject of pay-for-performance.

To follow up on our verbal request of August 12, 1994, we would appreciate it if you
would place our organization, The Association of California State Supervisors (ACSS),
as close to the top of the agenda as possible for the hearing scheduled on

August 30, 1994 at 10:00 a.m.

ACSS has almost 8,000 dues paying members who are supervisors and managers directly
affected by the subject of this hearing. We enlisted the services of a private independent
research firm to conduct an objective opinion poll of our members, former members and
nonmembers and therefore we feel confident that our testimony reflects the attitudes
prevailing among approximately 23,000 state supervisors and managers. We are, of
course, the largest organization that exclusively represents supervisors, managers and
confidentials in state service.

We request one-half hour of hearing time to complete our presentation.
Thank you for your cooperation.
Sincerely,

22 HesRe

Al Riolo
Supervisory Representative

cv
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PAY FOR PERFORMANCE
A PRESENTATION BY

THE ASSOCIATION OF CALIFORNIA STATE SUPERVISORS (ACSS)
AUGUST 30, 1994

SUMMARY OF FINDINGS

1. On April 1, 1994, Sacramento Superior Court Judge Roger K. Warren declared
DPA's original "Pay for Performance (PFP)" regulation illegal and he restrained DPA
from further implementation.

2. Substantive portions of DPA's revised regulations, as proposed for the August 30,
1994 regulatory hearing, are also illegal.

3. The paramount public policy issue is not whether a 3% pay adjustment is
‘unreasonably too high; but rather, how to evaluate the degree of efficiency, that
state employees demonstrate, when performing their duties and responsibilities,
everyday.

4. The Department of Personnel Administration (DPA) has failed to effectively
administer the report of performance system already prescribed in law; DPA's
proposed regulations that confuse this issue with pay, merely make matters worse.
Until this fact is acknowledged by the administration, clouding the central issue of
DPA's responsibility, under current law, with pay actually hampers true performance
evaluation reform.

5. A study by the Legislative Analyst concludes that Governor Wilson's actions confuse
basic concepts of performance, merit, COLA and prevailing rates of pay. DPA is
trying to do more with its regulations than permitted by law; the administration is
infringing on legislative authority and true pay reform requires legislation to recast
state laws.

6. Rather than committing a series of illegal acts that are devastating to employee
morale and sending the wrong message, the administration should withdraw these
proposed regulations in favor of introducing legislation in 1995 to establish proper
public policy.

7. In the meantime, the Department of Personnel Administration, (not merely individual
departments) must fulfill legal responsibilities, under existing laws, for establishing
standards of performance and distributing a work performance rating form (or forms)
based on fundamental criteria:

. The rating form must describe essential factors to be rated that are directly
related to work efficiency.




. The factors must be appropriate to duties and responsibilities contained in
class specifications and job duty statements in order to prevent favoritism and
recognhize merit.

. The factors must express clear work expectations with a guarantee they have
been known and discussed by rater and rated at least six months before any
rating report is due.

. When guantitative expectations will be evaluated, they must be stated in
advance; objective standards for measurement must be clearly identified.
How much will be done by when? By what standard of measurement?

. When gualitative expectations will be evaluated, they must be stated in
advance using objective measures of thoroughness, accuracy, degree of
usefulness, timeliness and effectiveness. How useful is the task? By what
measurement of effectiveness?

. The rating form must be uncomplicated, easy to use and self explanatory;
paperwork must be kept to a responsible minimum.

. During the review period, frequent informal conversations about work
progress, strengths and weaknesses and any change in expectations must
be guaranteed to occur so there will never be any surprises at the end of the
review period.

. The rating method must be simple, rapid, valid and applied uniformly; it must
be an inexpensive system to use that conforms to merit principles contained
in the State Civil Service Act.

. DPA must meet its legal responsibility for central administration of the system
and serve as a neutral agency in appeals permitting use of the grievance
process. This assures that the performance evaluation procedure and rating
form have been utilized, both by rater and rated, as intended.

. The performance evaluation must never be used as punishment, but serve to
acknowledge level of efficiency as accurately and objectively as possible and
used to plan how aspects of performance could be improved.

Language which the California Legislature intentionally inserted in the final Budget
Act (SB 2120) specifically prohibits any amount less than 3%, contained in collective
bargaining Memoranda of Understanding for other state workers, to be paid to state
managers and supervisors effective on the same date as rank and file pay
increases.




BACKGROUND - NEW LEGITIMATE PAY SYSTEM OR POLITICAL PLOY?

After three years with no pay increases, including a five (5) percent salary
decrease in 1991, the California Legislature earmarked cost-of-living adjustments
(COLA\) for state employees limited to five (5) percent in 1994 and three (3) percent in
1995 (tied specifically to a rise in the Consumer Price Index (CPI).

Governor Pete Wilson forbid use of funds for COLA purposes. Instead, on
December 8, 1993, he ordered immediate imposition of a "performance-based pay
system" to impact state managers on January 1, 1994, impact state supervisors on
January 1, 1995 and impact state rank and file employees in future collective
bargaining negotiations. Timing of this sudden departure from legislative intent,
appeared to be politically motivated as Wilson faced a tough election year.

Acting on the governor's command, on December 10, 1993, the Department of
Personnel Administration (DPA) issued Management Memo 93-80 containing an
underground regulation. It authorized department directors to award a pay raise of up
to five (5) percent in 1994 and up to three (3) percent in 1995 to managers and
supervisors certified as performing their jobs "successfully", a term that remains
undefined.

DPA renounced responsibility for development, installation, regulation and
evaluation of a new uniform statewide performance appraisal system linked with pay.
Essentially, DPA notified departments to devise their own "pay for performance”
methods.

DPA refused to establish any objective performance standards or offer a valid
appraisal report form and system of performance ratings required by Government Code
Sections 19992 - 19992.3 and Government Code Sections 19992.8 - 19992.14.

By this abdication, DPA nullified and violated state faws requiring coordinative
control over performance evaluation and related pay by a central agency to secure fair
and uniform treatment.

DPA's impulsive act created disruption and confusion among state supervisors
and managers; their morale plummeted to a new all time low (as determined from
surveys conducted by an independent opinion research company, Meta Information
Services).

Employee organizations representing state supervisors and managers
responded by filing several lawsuits.

The State of California has the largest state civil service workforce in the world,
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comprised of about 4,000 managers, almost 20,000 supervisors and more than
140,000 rank and file employees. [t's doubtful that any respected practitioner of sound
personnel administration would advise installing a true performance pay program,
covering this huge workforce, in a slipshod and illegal manner. Personnel experts know
the importance of establishing an atmosphere of trust combined with effective
communication and training before adopting new performance evaluation methods and
redirection of pay. In stark contrast, the near certainty of creating more disenchantment
than incentive, from a system conceived and imposed outside the rule of law, provides
clear evidence of defective public policy. To a large extent, this issue involves
credibility and reinforces distrust of DPA.

SUPERIOR COURT RULES DPA ACTION ILLEGAL

On April 1, 1994, Sacramento Superior Court Judge Roger K. Warren declared
DPA's "Pay for Performance (PFP)" regulation illegal and he restrained DPA from
further implementation.

The judge reasoned that DPA, acting on Wilson's order, had violated the rule of
law requiring regulations to be promulgated in compliance with the Administrative
Procedure Act. DPA also violated Government Code Sections 19826 and 19829
dealing with salary ranges and pay steps.

The court deferred judgement on the legality of other elements within PFP,
construing these issues moot upon throwing out DPA's entire underground regulation.

By this ruling, however, the court delivered a strong message that the end does
not justify illegal means when determining public personnel policy. The public interest
is not served when operations of government, with unique responsibility to citizens in
general and taxpayers in particular, are not conducted in a planned, systematic manner
and when legal procedures are not logically or equitably applied. Successful public
personnel administration demands fully meeting the intent of existing laws and
regulations, not abusing or violating them.

In contrast, what kind of message is delivered by a state governor and his central
personnel agency to employees and the public when those in charge of government
violate the rule of law and appear to do so intentionally? Do they act as models for
successful and efficient perfformance? Or is it simply a matter of "do as | say, not as |
do"?

The soundness of personnel policies and the effectiveness of procedural
methods to reach worthwhile objectives for this state depends on the present condition
of the personnel system, its history, evolution and the impact from suffering a decade of
neglect and budget deficits. ‘




The state's employees have suffered enough from knee-jerk governance. What
they need is sound planning, proven tools of personnel administration for recruiting,
retaining, classifying promoting, training, paying and evaluating the performance
efficiency of the work force.

Exactly what does pay for performance mean? How does it differ from existing
State Government Code and Regulations that already legally define "skill", "effort",
"responsibility”, "salary”, "performance appraisal reports", "merit salary adjustments"
and incentive pay through "managerial bonuses" and "supervisor performance
awards"? And what is the legal definition of "successful"? Isn't the singular issue in this
matter the degree of efficiency with which an employee performs the duties and
responsibilities of a position when clear and reasonable expectations are known?

DPA's underground regulation did not clarify these personnel practices and
terms - it confused them more.

Under the circumsténées, it is easy to see why elements of the PFP are every bit
as illegal as the process DPA used when attempting to establish it illegally.

Governor Wilson and DPA officials are guilty of a violation of the public trust;
their performance has been irresponsible because it has been declared illegal as
determined by a court of law. They are not performing their jobs "successfully". They
need to recognize that individual actions without sound planning, proper program
development, advance employee communication, lead time to implement with
adjustments, training of personnel and trial runs are merely political expedients.
Arrogant governance is undesirable and unacceptable.

Public personnel policies and procedures affecting the state workforce should be
supportable by logic and facts in light of the history and broad considerations of state
civil service, its people and its merit system as a whole.

In the management of California state personnel affairs, fair treatment, equality
under the law, merit principles, reasonable remedies, speedy appeals and safeguard
from favoritism require uniform procedures and objective criteria.

DPA is making a serious mistake by stubbornly insisting on promulgating a
regulation on "pay for performance", at this time, in view of these recent legislative,
budgetary and legal developments.

DPA DECIDES TO PRESS ON WITH DEFECTIVE REGULATIONS

On July 1, 1994, DPA published notice of regulatory action to promulgate
essentially the same "pay for performance" regulations that Sacramento Superior Court
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had ruled illegal on April 1, 1994.

Proposed Regulation 599.799.1 purports to cover Managerial Performance
Appraisal and Compensation. Proposed Regulation 599.799.2 purports to cover
Supervisory Performance Appraisal and Compensation. Neither comply with
Government Code Sections 19992 - 19992.3 and Government Code Sections 19992.8
- 19992.14. These laws require DPA to itself ". . .provide a system of performance
rating. . .designed to permit as accurately and fairly as is reasonably possible, the
evaluation. . .of each employee's performance of his or her duties"; not turn these
functions over to departments willy-nilly.

Through these proposed regulations, DPA is abrogating its own legal
accountability to administer a uniform merit system under the law for assuring state
employees - and the public - that evaluation of work performance will be objectively job
related, valid and fair.

LEGAL DEFECTS IN THESE PROPOSED REGULATIONS ARE MANY: VIRTUES
ARE FEW

Generally, in violation of laws, these regulations substitute subjective judgement
in place of merit and fail to provide a uniform rating process for evaluating ". . .the
quantity and quality of work which the average person thoroughly trained and
industriously engaged can turn out in a day. . ." as required by Government Code
Section 19992(a). Also DPA renounces its role under the law for establishing
standards of performance for each class of position, exercising coordinative control,
investigating administration of the system and enforcing adherence to objective
standards as required by Government Code Section 19992.1(a). Finally, DPA
renounces any responsibility for hearing appeals concerning departmental compliance
with its own regulations and the laws of the state. In short, these regulations sanction
pay by personal opinion rather than pay based on merit principles with assurances of
due process.

If these regulations are adopted, results affecting pay can be predicted to be as
widely varied as the personal opinions of those doing the rating. Without
predetermined uniform criteria and a standardized system of performance ratings, that
performance which will be considered "successful" by some will be rated "unsuccessful"
by others. (The term "successful" used in these regulations is undefined.)

Evidence of this conclusion is supported by actual experience with the illegal
regulation that DPA implemented on January 1, 1994. While DPA reports that about 88
percent of all eligible managers received a full five (5) percent pay raise with this
process, another 418 managers did not - and DPA has refused all appeals.



As tangible evidence of this gross deficiency, today at this hearing, we have a
copy of a draft lawsuit that the Association of California State Supervisors is preparing
to file on behalf of six managers employed at the Teale Data Center because they were
denied a pay increase and were not given a written report of performance. When we
filed a grievance, neither the data center, nor DPA permitted any recourse to this
injustice. [f these same regulations are adopted, the state may be deluged with
hundreds of such lawsuits. Do these proposed regulations represent an acceptable
administrative process for resolving employment practices disputes. Or do they return
us to the 1930s, before the California Civil Service Act, when our only way to get fair
treatment was to go to court?

We have ample evidence from among the 418 managers who were denied a pay
raise that exemplary performance was actually documented in written reports of
performance issued both before and after January 1, 1994, yet a pay raise was denied
by the department director based on personal opinions unrelated to performance of
duties. When this occurs under these proposed regulations, there is no reasonable
recourse because nothing in the regulations provide a means of enforcement or appeal;
to a neutral agency such as the State Personnel Board.

Of all the defects with these regulations, the chief objection is that when an
employee is inappropriately harmed, nothing can be done to correct the injustice but
proceed to a court of law.

Without a fair and effective appeal process, California has no merit system.
Without a merit system, California has a system of favoritism in violation of the
California State Civil Service Act. Abdication of responsibility for establishing
quantitative and qualitative standards, investigating administration of the system,
enforcing adherence to objective standards and hearing appeals is unacceptable public
policy.

PROPOSED REGULATIONS CONTAIN NUMEROUS VIOLATIONS OF STATE LAW

On April 1, 1994, Sacramento Superior Court declared DPA's "Pay for
Performance" underground regulation illegal largely due to promulgation defects. The
court deferred judgement on the legality of other elements contained in the regulation
construing these issues moot while DPA is restrained from implementation.

DPA has cured promulgation defects by publishing notice and holding a hearing
on these proposed regulations. However, the regulations themselves contain
numerous violations of law as follows:

1. Government Code 19992(a) clearly assigns responsibility to DPA to administer
the state's performance evaluation process and according to law, DPA ". . .shall
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provide a system of performance ratings. . ." DPA is in violation of this law by
refusing to provide a system of performance ratings for use by departments
covered by civil service. Proposed regulations 599.799.1 and 599.799.2,
sections (b) (1) are in violation of this law by stating, "It shall be the responsibility
of each appointing power to ensure that written standards of performance are
developed. . ." According to Government Code 19992(a) the law assigns
responsibility to DPA to ". . .provide a system of performance ratings. . ." The
law does not assign this responsibility to appointing powers and without a system
of performance ratings, appointing powers are left without the key ingredient
necessary to develop uniform written standards of performance in accordance
with law and the civil service merit system.

Section (b)(1) of both proposed regulations requires individual departments to
develop standards". . .based on individual and organizational requirements."
While this language is consistent with Government code 19992.8 covering
managers, the same language is a violation of Government Code 19992 (a)
covering supervisors which requires mandatory standards “. . .on the basis of the
quantity and quality of work which the average person thoroughly trained and
industriously engaged can turn out in a day."

Proposed regulation 599.799.2 covering supervisors violates Government Code
19992.1(a) which states, "The evaluation shall be set forth in a performance
report, the form for which shall be prescribed or approved by (DPA)." Yet DPA
has failed to prescribe any performance report form to use for implementing in
this proposed regulation. Moreover, the regulation fails to set forth procedures
for obtaining DPA approval of any other performance report form, leading to
abrogation of responsibility that Government Code 19992.1(a) clearly assigns to
DPA.

Abrogation of responsibility by DPA, in violation of law is even more pervasive
concerning administration of the performance system, enforcement and appeals.
While Government code 19992.1(a) and 19992.9 contain the permissive word
"may investigate administration of the system and enforce adherence to
appropriate standards," language contained in section (e) of both regulations
effectively removes DPA entirely from the process, thus voiding responsibility
clearly assigned to DPA by law. Where section (e) of both proposed regulations
contain the mandatory words "appointing power shall specify the process (for)
appeals regarding performance appraisals. . .and (e)(2) appointing power shall
be the final level of review for these appeals. . ." this language, illegally, nullifies
responsibility for performance system administration, enforcement and appeal
placed squarely on DPA by law. Government Code 19815.4(e) states that the
DPA Director, "shall hold hearings, subpoena witnesses, administer oaths, and
conduct investigations concerning all matters relating to (DPA's) jurisdiction.”
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Both proposed regulations violate Government Code 19992.3(a) and 19992.11
because they represent a veiled attempt to promulgate department rules
containing illegal acts that are cited above. While there is no question that these
laws authorize DPA to prescribe certain things by department rule, DPA has no
right to prescribe illegal acts or procedures merely by prescribing them in a
department rule. In short, DPA has no legal right to act illegally by prescribing an
illegal department rule. To the contrary, Government Code 19815.4 requires that
the Director of the Department of Personnel Administration ". . .shall (b)
Administer and enforce the laws pertaining to personnel (and). . .formulate,
adopt, amend, or repeal rules, regulations, and general policies. . .which are
consistent with the law. . ." Therefore, DPA is also violating Government Code
19815.4(e) by renouncing responsibility it has under the law to ". . .Hold
hearings, subpoena witnesses, administer oaths, and conduct investigations
concerning all matters relating to the department's jurisdiction."

On April 1, 1994, Sacramento Superior court Judge Roger K. Warren declared
DPA's Pay for Performance regulation illegal , in part because it violated
Government Code 19826 concerning salary ranges. DPA's newly proposed
regulations 599.799.1 and 599.799.2 also violate this section of the law as ruled
by Judge Warren.

Additionally, on April 1, 1994, Sacramento Superior Court Judge Roger K.
Warren declared DPA's Pay for Performance regulation illegal, in part because it
violated Government Code 19829 concerning pay steps. DPA's newly proposed
regulations 599.799.1 and 599.799.2 also violate this section of the law as ruled
by Judge Warren.

Government Code Section 19827.2(c) defines terms used in connection with pay
administration. "Skill" includes the intellectual or physical skill required in the
performance of work. "Effort" includes the intellectual or physical effort required
in the performance of work. "Responsibility" means the responsibility required in
the performance of the work, including the extent to which the employer relies on
the employee to perform the work, the importance of the duties, and the
accountability of the employee for the work of others and for resources. "Salary"
means the amount of money or credit received as compensation for services
rendered (by employees who exert effort, demonstrate skill and carry out their
duties and responsibilities for the benefit of their employer, the State of
California). Section (c)(1) in both of DPA's proposed regulations use new terms
that are not defined including "successful performance”, “certification” by
appointing power and others. What do these terms mean? Neither is "pay for
performance"” defined . Without an accurate definition of these key terms, DPA's
proposed regulations are confusing, subject to intense controversy and

unintelligible.




10.

Both proposed regulations violate Government Code 19832 (a) governing Merit
Salary Adjustments. As stated above in 4 and 5, DPA has no legal right to
abrogate its responsibility under the law or to prescribe an illegal department
rule. DPA has failed to define the term "successful" or to provide a "system of
performance ratings" required by Government code 19992(a) and thereby both
proposed regulations are devoid of a description of "standards of efficiency"
which Government Code 19832(a) mandatorily requires DPA to prescribe.

Section (e) of both proposed regulations violates several state laws contained in
the Government Code, including but not limited to Government Code Sections
19828(a), 19834(a), 19835(a), 3528, 3530 and 3532. All of these statutes
prescribe due process and appeal rights guaranteed by law which DPA is
seeking to eliminate by drafting illegal regulations, which in turn is a violation of
Government Code 19815.4(b) and (d). Hereby is a detailed description of these
violations of law.

A. Section (e) of both regulations seeks to give each appointing power
mandatory and final authority to hear appeals and then places severe
limitations on grounds for appeal concerning salary increases. This
language violates Government Code 19828(a) which requires DPA to
provide a "reasonable opportunity to be heard to any employee affected
by a change in his or her salary range." The word "heard" is clarified in
Government Code 19815.4(e) meaning that it is DPA's responsibility
under the law to "hold hearings, subpoena witnesses, administer oaths
and conduct investigations concerning all matters relating to the
department's (DPA's) jurisdiction." Doing otherwise would defeat the
state's merit system principles and deny due process since the only
available appeal would be to the same appointing power who created
need for appeal by withholding a salary increase that is authorized by the
California State Legislature. If language in Section (e) of the proposed
regulations is permitted to stand, it is reasonable to conclude that the
state will be inundated by hundreds of lawsuits each time that a change in
salary range occurs but pay is withheld by the appointing power.

B. Government Code 19834(a) states, "Automatic salary adjustments shall
be made for employees in the state civil service in accordance with this
chapter. . .(when funds are authorized by the California State Legislature).
Government Code 19835(a) states, "The right of an employee to
automatic salary adjustment is cumulative for a period not to exceed two
years and he or she shall not, in the event of such an insufficiency of
appropriation, lose his or her right to such adjustments for the
intermediate steps. . ." Thus, it is illegal for DPA to deny, by regulation,
automatic increases funded by the Legislature. This power is reserved to
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the California Legislature and may only be revised by passing a new law.

C. Section (e) of both proposed regulations seeks to place unreasonable
restrictions on matters subject to the grievance procedure in violation of
state law. Government Code 3530 authorized grievances by supervisors
and managers (excluded employee organizations representing their
excluded members in their employment relations). And Government code
3532 prescribes, "The scope of representation. . .shall include all matters
relating to employment conditions. . .including wages, hours and other
terms and conditions of employment." And, moreover, Government Code
3528 requires, ". . .the objective consideration of issues raised between
excluded employees and their employer “both in grievances and on
matters for which they have a right to be heard. Therefore, these statutes
prohibit appointing powers from being the final authority on matters within
the jurisdiction of the Department of Personnel Administration.

The point of this analysis is that, on orders from Governor Wilson, DPA is trying to
revamp the entire pay structure of the State of California using illegal regulations rather
than legislation. Sacramento Superior Court has already declared DPA's first attempt
illegal. If Governor Wilson wants a true pay for performance system - and widespread
acceptance - he shouldn't abuse the regulatory authority of DPA; he should seek
changes the proper way, by introducing legislation to establish clear public policy.

PAY THEORY - WHAT OTHER EMPLOYERS DO

All employers, whether public sector or private industry, use one of three basic
compensation systems and more often use combinations or variations of all three.
These are:

1.

All major employers establish a schedule of base pay rates. ranges or grades,
normally with an eye to the competitive labor market, determined by salary

surveys. From time to time, both private employers and pubilic jurisdictions raise
their entire base salary schedule in reaction to labor conditions and inflation
(includes cost of living adjustments - COLA). Consideration is also given to
competitive occupational supply and demand forces as well as internal "like pay
for like work" pay principles. Information and data on base salary levels paid by
employers is readily available from surveys conducted by compensation
consulting firms. These consultants also report on amounts that base salaries
are rising and amounts that compensation budgets are projecting for future base
salary increases. For example, in May 1994, Hewitt Associates reported that
base salary increases are averaging three (3) percent and, in August 1994, The
Wyatt Company reported that compensation budgets for next year are projecting
an average 4.2 percent increase in base pay. Similar survey results are
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available from William Mercer Incorporated, The U.S. Bureau of Labor Statistics,
the American Compensation Association and many others. A three (3) percent
increase in base pay rates authorized by the California Legislature effective
January 1, 1995 for all California state civil service employees is reasonable by
these comparisons.

All major employers establish a method of salary progression within ranges (not

including promotions), normally with consideration given to performance, merit,
experience, time in grade or some combination. All major private and public
employers use classification and pay structures to accommodate virtual annual
pay increases within predetermined salary ranges of various lengths, often
established at 40 to 60 percent from bottom to top of the range. Progression
methods within these ranges are commonly called performance raises or merit
increases among other terms. Some employers specifically link the amount of
individual progression to performance evaluation and reports of performance,
while others make no such direct connection. Private firms commonly permit
individual progression by different levels of increase. Hewitt Associates' most
recent survey reported in May 1994 that performance/merit pay increases are
averaging about seven (7) percent in private companies. In contrast, public
employers commonly establish a predetermined amount of salary progression,
generally five (5) percent, titled merit increases, available to all employees below
the maximum of the salary range, provided that performance is standard or
better. However, salary ranges are generally less than 30%. The State of
California already has a similar system established by State law. However,
features of the California system are subject to modification and when necessary
such modifications must properly be done by legislation, not, merely DPA
regulation.

Some major employers establish a method of special incentive pay, not
permanently attached to base pay such as, stock options, sales commissions,

special bonuses, or other pay often tied to a specific measurable objective. All
too familiar are reports published in the Wall Street Journal, Business Week and
other business publications about outrageous levels of compensation paid to
private industry executives, often in the form of incentives combined with base
pay and extremely generous perks. Last year, median total compensation for
Fortune 500 CEOs was a record $3.8 million, including salary, bonuses, long-
term incentives and stock options. Another pay study of executive staff below
CEOs reported median total compensation of $1,776, 168, the highest since the
survey began in 1989, of which $593, 382 was stock options, bonuses and other
incentives. Individually, Michael Eisner of Walt Disney was paid $203 million,
most of the amount from stock options. This amount of pay for one business
executive is about one and one-half times the total amount needed to cover a
3% pay increase for all state employees. Sanford Weill of Travelers Inc., got
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$52.6 million while Roberto Goizueta of Coca-Cola Co. got $14.5 million
including $9.48 million from stock options and another $2.2 million bonus. David
Whitwam of Whirlpool Corporation took home $11.8 million including $6.3 million
from stock options and $3.4 million from various incentives. The highest paid
woman executive is Turi Josefsen of U.S. Surgical who got $26.7 million total
compensation including special incentives. Closer to home, Daniel Crowley of
Foundation Health Corporation got $1,040,759 inciuding a bonus of $570,010
and incentives of $110,896 plus another $1,251,200 from stock options. Erwin
Potts, CEO of McClatchy Newspapers Inc. publisher of The Sacramento Bee
captured $1,040,759 including a $570,010 bonus and $110,896 in other
incentives plus stock options valued at $134,687 while Gregory Favre,Vice
President of News for McClatchy Newspapers, Inc. collected $297,361 including
a $42,829 bonus and $59,532 in other incentives plus stock options valued at
$83,793. State employees help pay for all of these lavish salaries with their
purchases at the cash register. In striking contrast, California Governor Pete
Wilson's entire annual salary is only $114,000 (reduced 5% voluntarily from
$120,000 authorized by law); or looked at another way, Michael Eisner of Walt
Disney gets 1.691 times the pay of Governor Wilson. Which of the two are being
paid for performance? Annual salaries of California's State Constitutional
Officers such as Treasurer and Controller, is set by law at only $30,000. These
elected officials of the nations most populous state - that employs more workers
than any California private corporation, with a $54 billion budget and who
oversee an economy that is eighth largest in the world - are also allotted $40,000
from a special Constitutional officers fund. State legislators are currently paid
$52,500 annually which will increase to $72,000 in 1995 plus an average
$21,200 a year for living expenses and an expense free automobile. The annual
salary of a Superior Court Judge is $114,000 with no stock options, no bonuses
and no other special incentives. As an incentive to state employed middle
managers, California once had a Managerial Performance bonus Program
ranging from $750 to $5,000 lump sum for a very limited number of state
executives and a Supervisor Performance Award Program ranging from $250 to
$750 lump sum for a very limited number of middle managers. Both of these
pay for performance programs have been suspended or repealed.

PAY PRACTICES OF THE STATE CALIFORNIA

California has a salary range base pay system similar to common practice of
other public jurisdictions, and private employers with far shorter salary ranges

than is common in the private sector from bottom to top.

The intent of state law, Government Code 19826, is to permit periodic salary

adjustments to remain competitive in the labor market and reflect inflation just as other
major employers adjust their entire schedules from time to time. According to
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Government Code 19826(a):

"The department shall establish and adjust salary ranges for each class of
position in the state civil service subject to any merit limits contained in Article VII
of the California Constitution. The salary range shall be based on the principle
that like salaries shall be paid for comparable duties and responsibilities. In
establishing or changing such ranges consideration shall be given to the
prevailing rates for comparable service in other public employment and in private
business. . ."

In recent years, political and budget problems have relegated this law
inoperable. State employee salaries have fallen far below prevailing rates. The
legislature has barely been able to fund minimal cost of living increases of five (5)
percent effective January 1, 1994 and three (3) percent effective January 1, 1995.
What is most troubling is the disparity between enormous amounts captured by
business executives whose performance is perceived to be linked with pay, over the
actual take home pay of state supervisors for the work they perform. For example, the
pay of an office Service Supervisor |, a basic supervisory class in all departments, is

$1,979 - $2,406 per month. After a full three (3) percent pay raise, this state supervisor
will be jucky to clear additional take home pay of $50 per month after taxes and

deductions. A Caltrans Maintenance Supervisor is paid $2,708 - $3,259 for work
performed and responsibility for supervising highway workers, sometimes under the
worst possible conditions of nature and society. Governor Wilson's effort to place illegal
restrictions on availability of this small three (3) percent increase in pay, implies all are
paid too much. Yet the gap, has widened between what state managers are paid, and
what business executives get, who are perceived to be paid for performance, to the
point that the average business executive captures an incredible 157 times the
average pay of state managers and supervisors. And the gap continues to get
progressively worse as the state experiences budget deficits year after year to pay for
services, such as prisons, that California can no longer afford. Until the state can
afford to pay prevailing rates, it appears to be quite inappropriate to impose the election
year euphemism of "pay for performance" on an otherwise, beaten down civil service
pay structure.

2. California civil service also has an established method of progression within
salary ranges (not including promotions) that is based on merit authorized by

Government Code 19832(a). The state system is very similar to that of other
large employers whenever existing laws prescribing performance evaluations
and reports of performance are enforced. DPA has a very poor record of
performance evaluation enforcement, not due to inadequate laws, rather due to
insufficient staff resources from slashed budgets. One major weakness in the
state's salary progression method is unavailability of longer salary ranges from
bottom to top. Another serious weakness is the very severe compaction of one
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range upon another. No illegal "pay for performance" gimmick will correct these
extremely serious defects. Disingenuous "pay for performance," merely will
make a bad situation even worse.

3. California civil service has no special incentive pay method even close to
business use of stock options, generous commissions, extravagant bonuses,

lavish perks or other bounteous special incentives to reward exceptional
performance. Governor Wilson and DPA are fooling noone into believing that by
hijacking a three (3) percent increase, intended by the legislature clearly as a
cost of living adjustment based on CPI that, by some sort of magic, all the
state's problems will be solved.

PERFORMANCE EVALUATION THEORY

All major employers, whether private business or public jurisdictions, have some
method for performance evaluation and reports of performance in their personnel policy
manuals. Most performance evaluation programs are only as good as management's
sincere commitment to establish an atmosphere of trust, clarify job related expectations,
open feedback channels, provide objective enforcement of the system with assistance
and standards that make sense and provide an objective appeal process. Management
consultants offer a myriad of both standardized and custom performance evaluation
systems. The newest methods attempt to link employee performance to bottom line
organization and financial objectives.

STATE OF CALIFORNIA PERFORMANCE EVALUATION PRACTICE

California already has a performance evaluation system prescribed in law.
Government Code Sections 19992 - 19992.14 already mandate the Department of
Personnel Administration, ". . .to establish standards of performance for each class of
position and shall provide a system of performance ratings. Such standards shall
insofar as practicable be established on the basis of the quantity and quality of work
which the average person thoroughly trained and industriously engaged can turn out in
a day." Government Code 19992.1(a) states:

The system of performance reports shall be designed to permit as accurately
and fairly as is reasonably possible, the evaluation by his or her appointing
power of each employee's performance of his or her duties. The evaluation
shall be set forth in a performance report, the form for which shall be prescribed
or approved by the department. The department may investigate administration
of the system and enforce adherence to appropriate standards."

One of the first comprehensive performance evaluation systems for state civil
service was established on April 1, 1939. Many others have followed.
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The chief weakness of the state's current performance evaiuation process is that
DPA has neglected it and permitted it to fall into serious disrepair. This neglect by DPA
has nothing to do with "pay for performance"; it has everything to do with lack of
enforcement. DPA has been deficient in establishing current and relevant standards of
performance that are job related; DPA is not currently providing a uniform system of
performance ratings linked to clear and unambiguous performance expectations.
Experience with DPA's "pay for performance" regulation which Sacramento Superior
Court ruled illegal demonstrates that DPA is not likely to do any better job of
investigating administration of the system and enforcing adherence to appropriate
standards, as required by law, with its proposed new "pay for performance" regulations.
As described above, these proposed regulations are more likely to produce hundreds of
lawsuits because they permit DPA to abrogate responsibility for objective administration
and hearing appeals, in violation of law.

LEGISLATIVE ANALYST'S CONCLUSIONS

After studying the various legislative, budgetary and legal developments that
have an impact on implementation of a "pay for performance" concept, in a March 1994
report, Legislative Analyst Elizabeth Hill published these conclusions:

1. The governor's late and sudden redirection of pay appropriations towards an
undefined "pay for performance" program "raises issues of basic fairness. Given
that the purpose of the general salary increase was to adjust employees salaries
for inflation, it is unfair to deny it to managers and grant it to everyone else."

2. "The policy does not adequately reward excellence. . .it sends the wrong
message. . .a policy designed to reward and encourage excellence should at
least provide salary increases greater than those given to other employees. .
.and should guard against the possibility of supervised employees making more
than their manager."”

3. "Actions confuse the purposes of a general salary increase related to inflation
and a merit increase. There are two basic types of pay increase - one intended
to compensate for inflation and one intended to reward meritorious performance.
The 5 percent salary increase negotiated by the DPA for represented employees
and previously authorized for nonrepresented employees (including managers)
was specifically for a COLA to compensate employees for inflation. In fact, the
salary increase effective January 1, 1995 is set at 3 percent to 5 percent,
dependent on a cost-of-living index. Since inflation equally affects all, across-
the-board COLAS make sense. Whether or not a COLA should be granted to
state employees under current fiscal circumstances is a valid issue. Objections
to a COLA because of its across-the-board nature, however, misread its
purpose.”
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4. Governor Wilson's unilateral action infringes on the legislature's appropriation
authority. If true pay reform is wanted and needed, "it will require the
involvement of the legislature and the administration to recast the laws (as well
as) regulations and practices surrounding merit pay.”

Prepared by Al Riolo,

Senior Labor Relations Representative
Association of California State Supervisors, inc.
1108 O Street

Sacramento, CA 95814

Phone (916) 326-4274
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- STATE EMPLOYEE COMPENSATION ISSUES
FOR 1994-95

. WhatflssueS' D‘aest the:Governor's: Budget Present imthex.
Area:af‘StatefEmpIayeee Compensation?’ - .

Summary

A major portion of state government expenditures is for compensation
of state employees. Expenditures for state employee compensation
(excluding higher education employees) will approach $10 billion in
1994-95.

There are three major initiatives in the area of employee compehsao
tion in the Governor's Budget for 1994-95;

- The budget assumes a 10 percent reduction in the number of
managers and supervisors in state government.

» The budget assumes the institution of a “pay-for-performance”
policy for managers in fieu of previously authonzed cost-of-living
adjustment (COLA) increases.

+ The budget proposes additional funds for approximately
$73 million of the $133 million cost of the employee salary COLA
increase scheduled for January 1995. The balance of these costs
would be absorbed within the operating budgets of most state
departments.

Each of the above initiatives raises significant issues for the Legisia-
ture. In this reprint from the Analysis of the 1994-95 Budget Bill, we
discuss these issues and options the Legislature should consider in
enacting a Budget for 1994-95.
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As mentioned above, the budget assumes savings of $150 million
($75 million General Fund) in 1994-95 by reducing the number of
managers and supervisors in state government by 10 percent. According
to the Department of Personnel Administration (DPA), there are
currently about 28,500 supervisors and managers overseeing the work
of 140,000 full-time and part-time civil service workers. To accomplish
this “downsizing” task, the DPA has imposed a freeze on appointments
to management and supervisor positions in civil service, and has asked
all state departments to submit plans to reduce manager/supervisor
positions by 5, 10, and 15 percent. The plans are to be submitted to the
DPA and the Department of Finance by March 1, 1994.

The $150 million savings estimate used in the budget is equivalent
to approximately 10.5 months of the average salaries and benefits of
existing manager/supervisor positions, applied to 10 percent of those
positions. This is an optimistic savings projection. The sheer number of
managers and supervisors involved in this proposal, combined with the
elaborate nature of the civil service process, means that the 10 percent
reduction may not be completed before September (as assumed by the
budget totals). Moreover, many of those “demoted” to
nonmanager/supervisory positions may be entitled under civil service
laws to be paid at or very near their current salary levels, in which case
assumed salary savings would be overstated. Finally, the initiative's
success will depend to a great extent on receiving support, rather than
resistance, from the departments and agencies that actually will be
called upon to implement the reductions in their own organizations.

As a general concept, we believe reducing layers of management in
California state government has merit. In actual implementation,
however, legitimate concerns could arise regarding the pace and
manner in which the reductions proceed, and consequent fiscal and
program impacts. Given these potential concerns, we believe the
Legislature should review the administration's depart-
ment-by-department implementation plan. This information should be
available for the Legislature's review well before the May Revision
submittals, given the March 1 due date for departmental proposals to
the DPA and the Department of Finance. Accordingly, we recommend
that the DPA and the Department of Finance provide to the fiscal .
committees the implementation plans for reducing manager /supervisor
positions well in advance of May Revision letters.

Pay-for-Performance Policy for Managers

We recommend that the DPA and the Department of Finance, prior
to budget hearings, address concerns about the pay-for-performance
policy for state managers. These concerns include (1) possible infringe-
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have the following concerns, however, with the specific actions taken
by the administration.

The Actions Infringe on the Legislature's Appropriation Authority.
The Legislature appropriated funds under Item 9800 of the 1993 Budget
Act with the clear understanding that the purpose was for general
salary increases for all state employees, including managers. Changing
to a performance-based criteria for the increase for managers may be
within the legal prerogatives of the DPA. In our view, however, the
administration's budgetary actions infringe on the Legislature's appro-
priation authority in the following two respects:

¢ The 1993 Budget Act includes provisions stating that the funds
appropriated for augmentation of employee compensation are to
be allocated by the Department of Finance “. . . in such amounts
as will make sufficient money available for each state officer or
employee in the state service . . . to receive any such increases
provided on or after July 1, 1993, by the Department of Personnel
Administration . . .”. The Governor, however, intends not to
spend the funds appropriated for manager pay increases and
instead to require departments to absorb pay-for-performance
increases within éxisting resources.

* By requiring departments to absorb the costs of the current-year
pay-for-performance program within existing resources, the
budget redirects funds appropriated by the Legislaturé for a
variety of programs to a new, and unrelated, pay program never
authorized by the Legislature.

The Actions Confuse the Purposes of a General Salary Increase
Related to Inflation and a Merit Increase. There are two basic types of
pay increase—one intended to compensate for inflation and one in-
tended to reward meritorious performance. The 5 percent salary in-
crease negotiated by the DPA for represented employees and previously
authorized for nonrepresented employees (including managers) was
specifically for a COLA to compensate employees for inflation. In fact,
the salary increase effective January 1, 1995 is set at 3 percent to
5 percent, dependent on a cost-of-living index. Since inflation equally
affects all, across-the-board COLAS make sense. Whether or not a
COLA should be granted to state employees under current fiscal
circumstances is a valid issue. Objections to a COLA because of its
across-the-board nature, however, misread its purpose.

The state's practice for giving “merit” salary increases is another
matter. Under state law, there is a completely separate process for the
granting of “merit” pay increases to state employees. In theory, this
process recognizes meritorious work and provides for appropriate
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¢ That the administration violated the constitutional separation of
powers by diverting funds appropriated by the Legislature.

¢ That the imposition of the pay-for-performance program violates
existing statutes regarding a manager bonus -program, merit
salary increases, and salary ranges.

The Superior Court in Sacramento has ordered the DPA to show
cause why the pay-for-performance program should continue in lieu of
a general salary increase for managers. At the time this Analysis was
prepared the case was scheduled to be heard April 1, 1994.
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As a result, the budget overstates the likely cost of the January 1995
increase. The budget assumes that the 1994-95 cost of the pay (and
related benefits) increase for all state employees will be approximately
$158 million. Using instead the 3 percent inflation factor, the 1994-95
costs will be approximately $133 million. (In our estimate we also
assume a lower factor for those benefit costs that are tied to sal-
ary/wage increase than assumed by the administration.)

The Budget Forces Mast, But Not All,
Departments to Absorb the Pay Increase

Although projecting total costs for the 1995 pay increase of
$158 million on the basis of a 3.5 percent raise, the budget includes only
$72.7 million ($50.9 million General Fund) to fund the increase under
Itern 9800.

Departments do not have discretion to deny the pay increase to
represented employees, except for managerial staff (another issue
discussed below). Therefore, the fact that the budget does not fully fund
the costs of the raises means that most departments must absorb the
unfunded portion within existing resources. Under the administration's
approach not all departments and programs are to be treated alike. The
budget states that Item 9800 funds will be allocated only for pay
increases for employees who “.. . provide direct public safety, 24-hour
care services or are major revenue producers.”

According to Department of Finance staff, funds will be allocated to
only 14 departments, to the extent that they have employees meeting
this definition. Figure 1 lists these departments and the estimated
amounts that would be allocated.

Approximately $21.3 million of the total amount not provided for the
January 1995 pay increase is related to pay increases for managers, a
special case under the administration's proposal that we discuss below.

The Budget Deletes Funds for Pay Increases for Managers

On December 8, 1993, the Governor announced a new compensation
policy for the approximately 4,000 managers in state government. On
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In 1994-95, the budget assumes savings of $21.3 million ($11 million
General Fund) from cancellation of the COLA for managers and the
requirement that most departments absorb pay-for- rmance in-
creases within existing resources.

Options for the Legisiature Regarding Employee Pay Increases

The Legislature has four basic options in approaching employee
COLA pay increases in 1994-95: (1) approve as budgeted, (2) fully fund
the pay increases, (3) require all departments to absorb the pay in-
creases, and (4) cancel or reduce the size of the pay increase. Given the
state's current fiscal situation, and the consequent pressures on the
provision of program services to the public, we believe the last of these
options is the most appropriate.

The Legislature has four basic options in approaching COLA pay
increases in 1994-95. We discuss each option below.

Approve as Budgeted. We believe the approach taken in the budget
is flawed in several respects, as follows:

* Faimess. Denying a COLA to managers and granting it to all
*  other state employees raises an issue of basic fairness. Also, it is
inevitable under the budget approach that excellent managers in
“poor” departments will not receive pay-for-performance in-
creases while mediocre managers in “rich” departments will.

* Hidden Program Impacts. All but 14 departments must absorb
the COLA for nonmanagerial employees within existing re-
sources. In addition, all departments must absorb pay increases
that may be granted to managers. We estimate that the amount
that would have to be absorbed across state government would
range from $52 million to $56 million, depending on the extent
to which manager pay raises are granted. Given all the other
costs that departments have had to absorb in recent years, this
additional requirement is bound to have impacts on the delivery
of program services to the public.

If the Legislature wishes to proceed with the funding approach
proposed in the budget, we would recommend that the Legislature
reduce Item 9800 by a total of $9.6 million ($7 million General Fund) to
account for the likely 3 percent pay increase (rather than the 3.5 percent
rate assumed in the budget) and a lower factor for benefits.

Fully Fund Employee Pay Increases. This approach would require
augmenting the budget. In the present fiscal context, this would mean
making reductions elsewhere. We estimate that an additional
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TESTIMONY ON DPA PROPOSED REGULATIONS
CONCERNING PERFORMANCE PAY .
AUGUST 30, 1994

by
RON FRANKLIN, PRESIDENT
ASSOCIATION OF CALIFORNIA STATE SUPERVISORS

- My name is Ron Franklin and I am a Unit Supervisor at Sonoma
Developmental Center.

I am also President of the Association of California State Supervisors, an
employee organization that exclusively represents almost 8,000 state supervisors,
managers and confidentials who are dues paying members. We appreciate the
opportunity to share our views on this subject.

We retain Meta Information Services, an independent research polling
company
to conduct objective opinion surveys among our members, former members and
nonmembers. Therefore, we have confidence that information we convey reflects
the opinions of most of the 20,000 supervisors and 4,000 managers in state service.

First, state supervisors and managers want to convey the clear message that
we favor an effective performance evaluation process - and to be effective, it must
be valid, objective and fair. We don't know if this is what DPA means by "pay for
performance" because the proposed regulations do not define that term.

If DPA does not provide an effective evaluation process, then how can DPA
justify withholding pay that the legislature authorized?

The California State Legislature long ago passed laws making DPA
responsible for developing and administering a formal system of performance
appraisal, together with a valid rating form (G.C. 19992.1).



Frankly, our experience is that DPA has been, at best, lethargic in the way it
has administered these laws. Long before the term "pay for performance" became
politically popular, the legislature said, "here DPA are the tools you need to develop
and enforce an effective performance evaluation system." DPA has simply failed to
use the tools that the California Legislature has provided. And these proposed
regulations fail to demonstrate any improvement. In fact, they appear to say to the
legislature, "we don't want anything to do with these tools; we'll just turn this
headache over to the departments.”

Second, evaluating employee performance is one of a supervisor's toughest
jobs. Itis also one of the most important. Without a valid performance rating
form, an employee has nothing containing the expectations that a pay increase will
be based upon. Yet, an unfair person can say that you are "unsuccessful" - which is
not defined - and, in effect, dock your pay. And there is no meaningful recourse
because these regulations wipe out objective appeals. What happened to due
process? This has already happened to managers that we represent.

Third, emphasis on performance evaluation has to be done within a sincere
atmosphere of trust - so that supervisors know that the employer really understands
what they do and cares about them. The legislature authorized a small increase of
only three percent based on movement of the Consumer Price Index (CPI). If CPI
bad come in at a higher five percent, the legislature was prepared to authorize that
amount based on collective bargaining contracts.

Suddenly, the governor changed the rules unilaterally and, through DPA,
tried to impose his "pay for performance" plan illegally. What message does that
convey about trust?

Perpetual budget deficits have caused abandonment of prevailing pay rates
that state law intended to promise when I first came to work for the state. So,
employee organizations and the legislature agreed to make do with a COLA
because money is so tight. If CPI came in at only three percent rather than five
percent, we made a commitment to live with that. Now, somebody speaking for
our employer has broken a commitment to live by the same agreement. What
message does that convey about trust?

The California Civil Service Act promises fair treatment and due process for
state employees based on merit. Everyone in this room has been told that merit
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principles are the cornerstone of California's personnel management system. -
Application of merit principles is a form of contract between the public generally,
the state as an employer, and state employees. Merit principles have been placed in
law to establish fundamental guarantees to protect the public interest and
employees' rights. Now, DPA illegally issues an order to abolish a long standing
appeal and grievance procedure concerning merit raises and other forms of pay loss.
What message does that convey about trust?

Finally, the prevailing view of state supervisors and managers is that these
proposed regulations have far too many legal defects. We urge DPA to withdraw
them in favor of introducing legislation next year so that we have an opportunity to
involve the California State Legislature in establishing public policy on this subject.

This concludes my comments.
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TESTIMONY ON DPA PROPOSED REGULATIONS
CONCERNING PERFORMANCE PAY
AUGUST 30, 1994
_by
TOM CONSIDINE, VICE PRESIDENT
ASSOCIATION OF CALIFORNIA STATE SUPERVISORS, INC,

My name is Tom considine and I am a Unit Supervisor at Camarillo Developmental
Center. I am also Vice President of the Association of California State Supervisors.

I am here today to cover three issues:

1. Will this program be applied uniformly?

2. Whatever happened to the prevailing pay rate system?

3. Shouldn't the state pay for performance system pay an amount over and
above basic prevailing pay rates?

Will This Program Be Applied Uniformly?

Everybody I know who reads these regulations is confused about how performance
will be determined as "unsuccessful" in contrast to "successful". It seems that these
proposed regulations are incomplete and arbitrary. There doesn't seem to be any uniform
criteria.

These regulations seem to turn DPA's administration and control responsibility
over to individual departments so there is no neutral agency or body to appeal to in case
of unfair treatment. ' ‘

This system does not seem to contain sound policy development forethought. It
doesn't seem to confirm the basic principles of the State Civil Service Merit System
because there are no uniform standards of performance. And this brings me to my second
concern. '

Whatever Happened To The Prevailing Pay Rate System?

When I came to work for the state, I was told that I was entering into a form of
contract between the public, the state and employees such as me. That in return for doing
my work the very best that I can every day, with dedication to the services I render, that
the state had a policy of paying prevailing rates based on objective salary surveys. The
state dosen't pay prevailing rates anymore.



Now, on top of that, after the legislature approved a small cost of living raise of
only 3 percent, the governor and DPA are threatening to take even this COLA away from
me too. Somehow all of these kinds of changes resulting in takeaways seem to be a
disincentive. Is that sound public policy?

I hear about "pay for performance" systems used by other employers and they
seem to provide performance incentives up to 20 - 30 percent on top of prevailing pay
rates. In comparison, this system by DPA seems to be a gimmick to make me think I'm
getting more than I can buy groceries with; am I missing something about this program?
And that brings me to my third concern.

Shouldn't The State Performance Pay System Provide Meaningful Incentives Paid Over
and Above Basic Prevailing Pay Rates?

I am not opposed to a concept of pay over and above prevailing rates that is linked
to credible criteria for outstanding performance. But, after credible criteria is
established, the dollar amount of pay has also got to be credible. Pay must be far greater
than merely restoring my minimum three percent cost of living increase hat has already
been cut back due to state budget problems.

If you want me to trust you and believe in the system, the state must do far better
than this. And until DPA comes up with far more money, this does not seem to be a true
or legitimate "pay for performance" system - It is something else that is very strange.

‘ The people that I represent urge DPA to withdraw these proposed regulations in
favor of introducing legislation in 1995 so we can work together to develop sound public

policy covering performance pay.

This concludes my presentation.
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TESTIMONY ON DPA PROPOSED REGULATIONS CONCERNING

PERFORMANCE PAY
AUGUST 30, 1994
by TIM BEHRENS, DIRECTOR AT LARGE
ASSOCIATION OF CALIFORNIA STATE SUPERVISORS, INC.

My name is Tim Behrens and I am a Unit Supervisor at Porterville Developmental
Center. I am also Director at Large of the Association of California State Supervisors.

I am here today to cover three issues:

1. What does "pay for performance" really mean?
2. Has the governor and DPA established an atmosphere of trust?
3. Does the state have uniform performance standards to assure basic equity?

What Does "Pay for Performance" Really Mean?

Everyone I talk with seems to have a different idea of what "pay for performance"
means to them.

When I referred to DPA's proposed regulations, [ couldn't find any definition.
Then I noticed that performance had to be certified as "successful". But then I couldn't
find any definition of the word "successful" either.

So, it seems the more I talk with other supervisors, people don't want to be
opposed to the concept of "pay for performance”, but nobody can tell you what "pay for
performance" really is. What assurance is there that this system will be administered with
fairness and objectivity? How do we know the DPA is doing this legally? And that
brings me to my second point.

Has The Governor and DPA Established An Atmosphere of Trust?

Every performance evaluation system I have ever been involved with had to be
established where there was an atmosphere of trust or it isn't worth the paper it is written
on.

In this case, does the state really want to provide incentive pay above what
everybody else gets if I exceed expectations, or is the state actually looking for a way to
punish me? Is the state really trying to tell me that if I don't meet bare minimum
standards, I won't get a pay increase? If so, I don't see how this program can be called
"pay for performance".

o K
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For more than two years, I was told by DPA that I would get a COLA of three
percent effective January 1, 1995. I was told that the legislature already approved this
minimum increase based on CPI.

Then the governor announced that he was going to prohibit this very small raise.
Overnight, he and DPA appeared to break every commitment that I understood was made
to supervisors and managers. Is this what the governor and DPA believe establishes
trust? ' '

I get the message that the administration isn't interested in building relationships
and isn't interested in the point of view of the state's supervisors serving as management's
representative in the workplace.

And then DPA tried to go with an illegal reguiation. What kind of positive
reinforcement is that? And that brings me to my third point.

Does The State Have Uuiform Performance Standards To Assure Basic Equity?

The greatest weakness' that I see with DPA''s regulations are:

. There is no objective performance criteria.

. There is no evidence that ratings will be based on valid job related factors.

. There is no assurance that essential performance expectations will be
communicated before being evaluated.

. There is no protection from subjective favoritism.

. There is no clear definition of terms such as "successful".

. No one is required to give you any reason for withholding your pay and there isn't

a darn thing you can do about it. Is this fair?

My request is that DPA withdraw these proposed regulations and seek legislation
in 1995 so we can develop a better system.

This concludes my comments.




‘California Department

of Forestry
Employees Association

924 ENTERPRISE DRIVE « SACRAMENTO, CALIFORNIA 95825
(916) 641-2096 FAX (916) 641-1508

August 30, 1994

Department of Personnel Administration
Policy Development Office
1515 S Street, North Bldg., Suite 400
Sacramento, CA 95814-7243

Attention: Richard Leijonflycht
Re: Opposition to Supervisor/Manager Pay-for-Performance Program
Dear Mr. Leijonflycht:

The California Department of Forestry Employees Association (CDFEA) repre-
sents approximately 800+ Supervisors and Managers.

CDFEA is opposed to the regulatory change of establishing a Pay-for-Performance
Program. The current Merit Salary Adjustment Program has been used very ef-
fectively for many years. During the first year of service in a supervisor's
career, his/her supervisor can ensure proper performance through the Merit
Steps (5 steps for Supervisors, 3 for Managers). If an employee does not
produce worthy job performance, his/her supervisor can easily deny merit step
increases until a satisfactory work level has been reached.

Trying to eliminate annual cost-of-living increases is just that. When the
Legislature enacts cost-of-living increases, it is to ensure that its (State)
employees continue to have a salary commensurate with the general cost-of-
living within the state, not as a reward for doing what the boss tells them.

The proposed Pay-for-Performance is nothing but a Reward/Punishment system
for those employees who do/do not do what the “boss" tells them to do, re-
gardless of whether the instructions are for the betterment of the State of
California. Also, the Punishment Phase of this can be highly unfair. Should
an employee's supervisor change, the entire system of Reward/Punishment can
change immediately.

The old adage "If it ain't broke, don't fix it" surely applies in a change
from the Merit Sa]ary Adjustment Program to a "Supervisor/Manager Pay-for-
Performance Program".

For these reasons, CDFEA strongly objects to the proposed regulatory changes.

S1ncere]y,

gﬁl =

IE FRONEK .
State Supervisorial Representative
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COMMENTS ON FROPOSED RULES FOR PERFORMANCE FAY FOR SUPERVISORS
AND MANAGERS-FROPOSED REGULATIONS 599.799.,1 AND 599,799.2

SUBMITTED BY CALIFORNIA CORRECTIONAL PEACE OFFICERS ASSOCIATION
DATE: August 29, 1994

The California Correctional Peace Officers Association has among its dues paying
members both managers and supervisors who work in vardous classifications within the
California Department of Corrections and the California Youth Authority. Although CCPOA's
managerial and supervisory members do not enjoy the collective bargaining rights that CCPOA’s
rank and file members do, CCPOA’s managerial and supervisorial members hive enjoyed some
of the same benefits as the rank and file has enjoyed in the past. The proposed regulations put
two of these benefits in jeopardy, namely general salary increases and merit salary increases.
For that reason, CCPOA is stongly opposed to the implementation of the proposed
regulations.

DPA has tried to implement this system on a prior occasion. On April 1, 1994, Judge
Roger Warren of the Sacramento County Superior Court, determined that a memorandum and
pay letter issued by DPA implementing 2 similar pay for performance system for managers was
invalid for several reasons. Failure to comply with Administrative Procedure Act requirements
was one basig for the court’s rejection of the pay for performance system, DPA attempts to
remedy this inequity through its rule making action, However, several other serious deficiencies
in the pay for performance system which were brought forward in April by the moving parties
are still present in the proposed system.

In the form presented, the proposed regulations do away with general salary range cost
of living increases which effectively now raise the wages of all mansgers and supervisors.
Instead, the regulations propose to base cost of living increases on a certification by the
appointing power that each individual employee’s job performance is “successful." The
regulations provide no guidance as to what "successful” is. This ambiguity will allow for
different appointing powers to impose different standards. In the Depariment of Corrections,
for example, each warden will be able to set different standards for his or her managers and
supervisors. A successful supervisor at one prison may not be performing at the same level as
a supervisor at another prison in this state.

Additionally, under current Title 2 of the Califomia Code of Regulations section 599,683
the appointing aunthotity must give an employee who is not at the top step of his or her salary
range a merit salary adjustment equal to one step in that employee’s salary range, if that
employee has met the standards of efficiency required for that position. Is a successiul employee
under the proposed regulation different from an efficient employes under section 599.6837 This
very important issue is left completely to the discretion of the appointing authorities, Some
appointing authorities may interpret these concepts as analogous, while some appointing
authorities may decide that "successful” is & much more rigorous standard. This issue is
unresolved by the proposed regulation.
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More importantly, however, is the sesult of the imposition of the pay for performance
gystem on COLA increases. If, as DPA asscrts, most managers and supervisors are at the top
of their salary ranges, and through the implementation of this program, some will be denied a
COLA increase, then persons in the same classification in state service will be receiving
different salaries notwithstanding the fact that the employees have the same duties and
responsibilities. This very fact scenario is prohibited by the express language of Government
Code section 19826. Additionaily, in changing the ranges, Section 19826 requires DPA to
consider prevailing rates for comparable service in other public employment and private
business, Taken together, these two aspects of Section 19826 strongly demonstrated that the
Legislature intended that salary range increases would be given across the board to all
employees, not on a selective individual basis. DPA has ignored this statutory mandate which
is inconsistent with this pay for performance idea, as it did when it tried to implement the pay
for performance system previously,

Finally, the pmposed regulation removes from managers and supervisors the minimal
tights they had for review of denial of MSAs under Regulation 599,684, Under this regulation,
employees at legast were able to appeal to the DPA the decision of their own appointing authority
as to an MSA. The proposed regulation allows appeal only to the appointing authority who
made the original decision regarding the salary increase or MSA. It is not illogical to note that
the appointing authority will have a vested interest in insuring that its decision is upheld, whether
from a budgetary standpoint or a psychological one. This portion of the proposed regulation will
greatly injure morale within the supervisorial and managerial ranks.

In summary, DPA does not possess proper legislaiive authority to implement the
proposed pay for performance system, and the proposed regulations, if implemented, will result
in & system which varies greatly in its application and fairness. The implementation of this
system will hurt morale and tempt appointing authorities to use their employees as budgetary
tools. For these reasons, the California Correctional Peace Officers Association strongly opposes
these regulations.

LA 9290
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Dennis F. Moss - State Bar $#77512
505 North Brand Boulevard, Suite 780
Glendale, California 91203

(818) 247-0458

Attorney for the Association of California State Attorneys and
Administrative Law Judges, the California Association of
Professional Scientists, and Professional Engineers in
California Government

BEFORE THE DEPARTMENT OF PERSONNEL ADMINISTRATION

... POLICY DEVELOPMENT OFFICE

COMMENTS AND OBJECTIONS OF
ASSOCIATION OF CALIFORNIA
STATE ATTORNEYS AND ADMIN-
ISTRATIVE LAW JUDG
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS,
PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT

4

In the Matter of Proposed
Regulations:

599.799.1 and 599.799.2

R L N N

TO: DEPARTMENT OF PERSONNEL ADMINISTRATION
Policy Development Office
1515 S Street, North Building, Sulte 400
Sacramento, Callfornla 95814-7243
Attention: Richard Leijonflycht

COMES NOW, ASSOCIATION OF CALIFORNIA STATE ATTORNEYS AND

ADMINISTRATIVE LAW JUDGES, CALIFORNIA ASSOCIATION OF

PROFESSIONAL SCIENTISTS, and PROFESSIONAL ENGINEERS IN

objections to proposed regulations 599.799.1 and 599.799.2:

INTRODUCTION
DPA has proposed a radical change in the discipline procesg

of the state’s managers and supervisors through proposal of
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Regulations 599.799.1 and 599.799.2. Disguised as a pay system,
the regulations are, in substance, no more than a discipline
system for supervisors and manageré in which they are denied
appeal rights to the SPB, rights that the California
Constitution and applicable statutory authority, afford them.

The proposed regulations providg‘that DPA can change the
pay ranges of supervisory and managerial employees, and
appointing authorities can either provide or refuse increases in
any amount up to the full amount of the range change based on
"successful" job performance. Bottom step supervisors and
managers are treated slightly differently. The rule
contemplates that bottom step employees will be given the raise
but will be subject to discipline for their poor performance
(see the text of the proposals). There are no appeal rights
ébﬁtemplated by fhe proposed regulations beyond the supérvisors'
or managers’ department. There is no opportunity for an

employee punished by a denied raise, to appeal his punishment to

the disinterested SPB.

ARGUMENT

1. THE PROPOSED RULES UNCONSTITUTIONALLY IMPINGE ON THE RIGHTS
OF SUPERVISORS AND MANAGERS TO APPEAL DISCIPLINE.

Article 7, Section 3 of the Califgrnia Constitution

provides:

"(a) The [State Personnel] board shall enforce the
civil service statutes...and review disciplinary

actions."

The statutes governing discipline include, as grounds for

discipline, incompetency, inefficiency, inexcusable neglect of
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~basis of a failure to "successfully" perform duties, or reach

duty, and a variety of other performance based criteria.
Government Code Section 19572 (applied to managers pursuant to
Government Code Section 19590). “

An adverse action is defined as:

",..dismissal, demotion, suspension, or other

disciplinary action." Government Code Section 19570.
(Emphasis added.)

Clearly, denying a person a raise or full raise on the

the top level of success, is a form of "disciplinary action".
Denial of an available raise for poor performance is clearly as
punitive as a suspension without pay. In both cases, punishment
in the form of a withholding on money is the result. The SPB
regularly hears disciplinary cases that arise from reductions in
pay based on performance deficiencies. The denial of an
dvailable raise on the basis of performance deficiencieé is no
less disciplinary, no less a reduction in pay.

With jurisdiction over d;scipline fésiding in the State
Personnel Board, DPA is without authority to adopt a regulation
that provides for discipline, especially when the proposed
regulation deprives the employee of a right to appeal the
discipline to the SPB, pursuant to Article VII of the
Constitution.

DPA only has the authority to adopt regulations affecting
the purposes, respopsibilities, and jurisdiction of DPA, and to

do so consistent with the law when necessary for personnel

Ul

administration. . Government Code Section 19815.4. Here, DPA ha
crossed the line, encroaching on a disciplinary system

exclusively within the jurisdiction of the SPB.
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case, there is discipline for improper behavior.

2. GOVERNMENT CODE SECTION 19826 DOES NOT PERMIT A SCHEME

A useful analogy arise from the context of parental
discipline. Parents could tell their children, "All the
children who behaved this year wili go to Disneyland tomorrow",
and then deny the child who didn’t behave the benefit of the
Disneyland trip. On the other hand, the parents could take all
the children to Disneyland and puniéh the child who didn’t

behave, by denying his/her allowance for a week. In either

Here, DPA would deny appeal rights if the discipline took
the form of a denied future benefit (Raise/Trip to Disneyland).

Such an approach clearly undermines SPB’s jurisdiction over the

disciplinary process.

WHEREIN APPOINTING AUTHORITIES CAN PAY EACH PERSON IN A
- CLASSIFICATION A CUSTOM RATE BASED ON PERFORMANCE.

Among the authorities cited by DPA to justify the proposed
regulations is Government Code Section 19826. This Code clearly

limits DPA’s authority in the administration of salary range

changes. It provides in part:

"§ 19826. Salary ranges; establishment and
adjustment; exclusive representation by employee
organization; conflict with memorandum of

understanding.

(a) The department shall establish and adjust salary
ranges for each class of position in the state civil
service subject to any merit limits contained in
Article VII of the California Constitution. The
salary range shall be based on the principle that like
salaries shall be paid for comparable duties and
responsibilities. 1In establishing or changing such
ranges consideration shall be given to the prevailing
rates for comparable service in other public
emplpoyment and in private business."
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~determines to be practicable. Government Code Section 18807.

W O 3 O Ot b W N e

_however, they are in those positions by virtue of the

Clearly 19826 is limited to salary range setting for
classifications of positions. It does not permit DPA to set
salaries for individuals within cl;sses on the basis of
performance. The ranges contemplated by 19826 have intermediate
steps between minimum and maximum salary limits. Government
Code Section 19829. The intermediétg_steps by law must be as

close to five percent (5%) as the State Personnel Board

The proposed regulations contemplate as many "performance"
steps as there are employees in the class, and the steps can bé
well under 5%. For example, assume the following: the
classification of Supervising Widget Maker with a salary range
that has a bottom step of $1000, a second step of $1050, a third
step of $1102.50 and a top step of $1157.75. Then assume that
DPA changes the salary range so the bottom step is $1506. By
opefation of the law as it currently exists, the second step
would be $1575, the third step $2353.75;‘and the top step
$2,471.43. (The law would actually round off to the nearest
dollar.) Each inﬁermediate step in the range, as set forth
above is 5% greater than the prior step, in compliance with

Government Code Section 18807.

Currently there are employees with pay rates between steps

application of 1aws_regarding transfers and promotions, not on
the basis of performance judgments. Historically, the wages of
employees earning rates between steps would increase in an
amount commensurate with the range change decided upon by DPA.

The regulations proposed by DPA allow for intermediate
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An appointing authority, under the proposed rules, can increase

performance steps at all rates between the bottom step and the
top step. The raises of employees are not to be determined by
the range change, but rather by peéformance judgment.

Proposed 599.799.1 and proposed 599.799.2 each provide at

(c) (1) :

"Notwithstanding Section 599.589, when the salary
range for a classification contdining positions
covered by this rule is increased, the employees
serving in these positions shall be eligible for a
salary increase in an amount up to, but not exceeding,
the amount of the salary range; provided, that these
salary increases: shall only be granted upon the
appointing power’s certification that the employee’s
job performance is successful." A

Whether someone advances to a particular step, or skips

steps within the range is left up to the appointing authorities.

salaries in any amount up to the amount of the salary range
increase, or give an employee no raise so long as he or she does

not fall below the bottom step.

Clearly Government Code Section 19826 does not contemplate
the monster that DPA would create. If it had, it would have
clearly referenced that range changes developed by DPA do not

have to be granted to employees at the appointing power’s

discretion.

3. WAGE SETTING ON THE .BASIS OF MERI'I: IS LIMITED TO MERIT
SALARY ADJUSTMENTS CONTEMPLATED BY GOVERNMENT CODE SECTION
19832.

Government Code Section 19826 provides that in establishing
ranges for classes of positions, consideration shall be given tg

the prevailing rates for comparable service in other public

employment and in private business. This rule does not permit
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'proposed regulations, with absolute management discretion to

consideration of the performance of individuals within a class
to determine the wage rate of the individual.

The Legislature has.occupied the field of raises based on
an employee’s merit in Government Code Section 19832.

Government Code Section 19832 limits wage adjustments'based
on merit to the issue of whether an employee may move betﬁeen
established intermediate steps. 4

Performance based raises are limited by 19832 to a one

intermediate step, 5% per year, raise. (G.C. 18807) The

determine the existence or amount of raises based on performance
whenever DPA changes ranges, is clearly defying the intent of
the Legislature to limit the issue of performance based raises
to the annual merit salary adjustments set forth in Government
Code Section 19832. By occupying the field of merit based wage
adjustments in Government Code Section 19832, DPA is necessarily
precluded from legislating through regulations that all raises

within certain classes must be merit based.

4, GOVERNMENT CODE SECTION 19829 DOES NOT AUTHORIZE THE

PROPOSED REGULATIONS.

DPA attempts to justify the proposed regulations on the
basis of Government Code Section 19829. Government Code Sectioﬁ
19829 allows adoption of more than one salary range or rate or
method of compensation within a class o;ly when the classes and
positions have unusual conditions or hours of work or where

"necessary to meet...prevailing rates and practices for

comparable services in other public employment and in private

/
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where the state cannot hire or retain employees because

business..."

Supervisory and managerial classes do not have unusual
conditions or hours of work, and the system contemplated by the
proposed regulations is not necessary to meet prevailing rates
and practices for comparable services in other public employment

and in private business.

"Meeting" prevailing rates and practices is a necessity

prevailing rates or practices pay better than the state. 1If,
for example, the state needs nurses ih San Francisco and Bay
Area nurses get $3 more per hour than the state rate, and state
nurses are abandoning state jobs, there is a necessity to meet
prevailing rates and practices, and 19829 authorizes DPA to
establish a separate rate. Here, it has not been shown to be
"necessary" to éstablish potentially different rates fof
evefyone in the supervisorial and managerial classes; therefore,
pursuant to Government Code Section 19825, DPA cannot adopt

regulations that would have that impact.

5. GOVERNMENT CODE SECTIONS 19992.8 - 19992.14 DO NOT
AUTHORIZE THE SALARY SYSTEM CONTEMPLATED BY THE PROPOSED

REGULATIONS.

The Authority cited by DPA to support the proposed
regulations include Government Code Segtions 19992.8 - 19992.14
These Code_Sections.addréss Performance Reports for Managerial
Employees. E

As a preliminary matter, it should be noted that these
sections do not deal with supervisors and to the extent the

Legislature has given DPA any powers in these sections regarding
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~decreases", and 19992.14 refers to the use of performance

managers, it is axiomatic that similar powers were not provided
DPA in regards to supervisors.

Government Code Sections 19995.8 - 19992.14 do not give any]
authority to DPA to create regulations providing individual
raises to managers when ranges are increased. Section 19992.11
indicates that performance reports-shall be considered for a

number of reasons including "in determining salary increases and

appraisal reports .for merit salary increases.

Neither of these sections suggest the elimination of the
pay range system with its 5% intermediate steps, nor do they
suggest that employee performance must be judged for all raises.
By describing use of performance reports in "awarding merit
salary increasgs", rather than all raises, 19992.14 makes clear

that other range change raises must continue to occur without

regard to performance appraisal reports.

6. GOVERNMENT CODE SECTION 19825 ARGUES THAT THE SALARY
SETTING CONTEMPLATED BY THE PROPOSED REGULATIONS CAN ONLY
OCCUR WHEN STATUTORILY AUTHORIZED
The proposed regulations give authority to state agencies

to fix the compensation of managerial and supervisory employees

Government Code Section 19825 contemplates that state agencies

can have this authority "whenever authqQrized by special or

general statute to fix the salary or compensation of an
employee..." It is clear that, but for merit salary adjustmentsg
contemplated by Government Code Section 19832, the Legislature -

has not given salary setting authority to any agency other than

DPA the limited range setting authority given in Government Codp
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Section 19826. The Legislature has not authorized, by special
or general statute, salary fixing by the various state agencies.
To the extent the proposed regulations give state agencies
powers over salaries that the Legislature never contemplated,
they are invalid. Government Code Section 19825. Examples of
where the Legislature decided to givg agencies salary setting
authority include the PUC and FPPC.

In fact, the Legislature has made clear that salary
determination is exclusively DPA’s job. Government Code Section
19816 gives DPA the duty to administef salaries. The |
regulations improperly delegate administration of salaries to

the state agencies.

"As a general rule, powers conferred upon public
agencies and officers which involve the exercise of
judgment or discretion, are in the nature of public
trust and cannot be surrendered or delegated to

- subordinates in the absence of statutory
authorization." [cites omitted] Civil Service

Association v. Redevelopment Agencx (1985) 166

Cal.App.3d 1222, 1225

7. THE PROPOSED REGULATIONS CREATE A RETURN TO THE SPOILS
SYSTEM.

Article VII of the California Constitution, creating a
merit system in state employment, was intended, in part, to
eliminate spoils in state employment practices (favoritism,

political considerations, and friendshjp controlling employment

decisions, rather than merit) :

"A second purpose of article VII and its predecessor
was to eliminate the ’‘spoils system’ of political
patronage by establishing a merit system whereby
appointments to public service positions are based
upon demonstrated fitness rather than political
considerations." California State Employees’ Ass’'n V.
State of California (1988) 149 Cal.App.3d 840, 847.

10
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- failing to make his manager look good in the face of

A key element in the elimination of spoils is the fact that
no lesser authority than the California Constitution provides
that a disinterested third party, Ehe SPB, will review all
discipline. This process limits the possibility of "spoils™
because an agency head’s decision to discipline must be
justified to the SPB. An agency cahnot discipline an employee

for failing to go along with shoddy management practices, for

incompetence, or for speaking up where top management’s agenda
and the public interest clash.

If a department attempted to discharge, suspend, or give a
disciplinary wage cut to a manager or supervisor who "did not g9
along with the program" in the above scenarios, appeal to the
SPB assures an impartial fair hearing.

- With the préposed regulations a manager and/or supervisor
wili be left without recourse. The regulations afford
management the opportunity to reward 10951 soldiers with raises
while denying raises to managers and supervisors who have the
public’s interest at heart.

With no appeal beyond the Department head, the regulations
are going to force good managers and supervisors to put on
blinders to the incompetence, corruption, and mistakes of those
who control their fates. These regulatiions will silence

discourse when it comes to policy issues. Innovative,

AL

thought ful managers and supervisors are going to be afraid to be
outspoken where it is called for out of fear that they will be
denied a full raise. Managers’ and supervisors’ performance

will be driven by spoils considerations not merit considerations$

11
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where these two collide.

Evaluating superviéorf and management performance is
subjective enough. Without appealbbeyond top department
management, possible denial of a raise will be a cloud that wil

chill the judgment of even the most dedicated employees.

8. GOVERNMENT CODE SECTION 19826 CONTEMPLATES COMPARABILITY O
PAY BASED ON DUTIES AND RESPONSIBILITIES NOT PERFORMANCE.
Government Cede .Section 19826 requires DPA, in establishin

salary ranges, to base the ranges on the principle that like

salaries shall be paid'for comparable duties and
responsibilities. The proposed rules do not adhere to the
statutorily declared principle. Employees with like duties and
responsibilities will be paid different wages than their -

&ohorts, under the proposed regulations, because performance

will be determinative of pay rates. Comparable pay based on

duties and responsibilities is not possiﬁle when quality of

work, not duties and responsibilities control wage

determination.

CONCL.USION
DPA, through proposed regulations, is taking a step that

only the Legislature can take. Salary setting and the salary

setting process are legislative acts. The Legislature has not

authorized the performance pay salary setting process that the

proposed rules contemplate. For the reasons stated herein, DP

does not have the authority or right to substitute its judgment

for the Legislature’s judgment, and thereby effect a radical

F

g

12
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change in the compensation system of the state’s managers and

supervisors.

pate: J-30-74

13

Respectfully submitted,

DENNIS F. MOSS, Attorney for
the Association of California
State Attorneys and
Administrative Law Judges, thg
California Association of
Professional Scientists, and
Professional Engineers in )
California Government
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* See response to comments section of Final Statement of Reasons
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State of California Department of Corrections

Memorandum
nli, OCT 121004
Date  : OQctober 12, 1994 e
To * Richard Leijonflycht
Department of Personnel Administration
Policy Development Office

Subject : PROPOSED RULES 599.799.1 AND 599.799.2 - PAY FOR PERFORMANCE

Several of the issues we raised in our August 17, 1994 review of the proposed rules for the
managerial and supervisory Pay-For-Performance (PFP) Programs are addressed in the
revised text of September 15, 1994. However, the following comments address outstanding
questions and issues identified by the California Department of Corrections (CDC):

RULE 599.799.1 and 599.799.2

1. (c) Salary range increases (3)

Does this provision allow an employee who did not receive an increase during one salary Y
range change period to receive the amount of that range change plus the amount of the
current range change when successful job performance is attained?

2. (d) Merit salary adjustments (MSAs) (2)

This provision provides for the possibility that an employee’s anniversary date could be
“MAX” while their salary rate is, in fact, below the maximum salary rate for the
classification. Therefore, documentation and tracking procedures should be developed
with the State Controller’s Office to ensure that MSAs are not generated for employees
who are not at the salary range maximum rate due to denial of a PFP increase.

3. An additional area that needs to be addressed, either in the regulations or in subsequent
policy memoranda from the Department of Personnel Administration, is the effect of
movement between classifications within and between supervisory/managerial
designations. For example:

a. A supervisory employee is denied a PFP increase on January 1, 1995 and movesto a
different supervisory classification on May 1, 1995. Based on successful performance
in the new classification, is this employee eligible for a PFP increase? In this case, no —
increase was received in the previous classification and the employee was a
supervisory employee at the time the supervisory salary ranges were changed. This
question also applies to managerial employees movmg from one managerial

classification to another.
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b. A supervisory employee is denied a PFP increase on January 1, 1995 and is promoted
to a managerial classification (perhaps in a different department) on August 1, 1995. _~
Based on successful performance in the managerial classification, is this employee
eligible for a PFP increase? No increase was received in the supervisory classification
and all excluded classifications had a range change of 5 percent on January 1, 1995.

c. A managerial employee is denied a PFP increase on January 1, 1995 and demotes
(voluntarily or through adverse action) to a supervisory position on April 1, 1995.
Based on successful performance in the supervisory classification, is this employee ; -
eligible for a PFP increase? Again, no increase was received in the managerial
classification and all excluded classifications had a range change of 5 percent on
January 1, 1995.

RULE 599.799.1 - MANAGERIAL

Section (c) Salary range increases (1) states that when the salary range changes, managers

who are certified as successful shall receive a salary increase equal to the amount of the salary -
range increase. Does this mean that employees who received a “partial” increase on
January 1, 1994 will retroactively receive the difference to provide them with a full 5 percent
increase on January 1, 19947

If you have questions regarding our concerns, please contact Carol Birtchet, Manager,
Personnel Liaison, at 324-6986 or Karen Vierra, Manager, Personnel Operations, at
323-51009.

Hara A, LW?W

JAMES E. LIBONATI
Assistant Deputy Director
Office of Personnel Management

cc: James E. Tilton
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State of California

M emorandum

Date

To

Subject :

CDC 1617 (3/89)
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Department of Corrections

September 26, 1994

Richard Leijonflycht
Department of Personnel Administration

PAY FOR PERFORMANCE - COMMENTS

After

review of the ©proposed Managerial/Supervisory

Performance Evaluation Criteria, we would like to submit the
comments listed below for your review.

(1)

It appears that a manager/supervisor would receive
an annual evaluation at the time of the Pay-for-
Performance. If each manager/supervisor receives
an evaluation effective, for instance, January 1,
1995, this would create massive stacks of
evaluations due at the same time each year. A
possible solution to this issue would be to
complete the Pay-for-Performance form when the
normal annual evaluation is complete. If an
employee receives less than the full five percent
(5%), the supervisor could then continue to
evaluate the employee’s performance, perhaps
completing additional forms to request up to a
maximum of five percent. This would mean only one
transaction would be necessary per year, per
employee.

Also, this affects the Merit Salary Adjustment

(MSA) increases. Since the Pay-for-Performance
is already affected by the annual evaluation,
should the MSA be similarly affected? This

appears to be double-jeopardy for the employee.
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(2)

(3)

(4)

The issue of additional salary increases
throughout the fiscal year has not been addressed.
For - instance, in 1993 rank-and-file Unit 6
employees received a general salary increase
effective July 1, 1993. All other rank-and-file
employees and supervisory staff were required to
wait until January 1, 1994. If special salary
increases continue to be negotiated, effect on
managerial/supervisory pay should be indicated.

The Pay-for-Performance rates appear to be
permanent salary increases. If this is the case,
methods for <computing salary determinations
(moving from class to class, etc.) need to be
addressed.

Managers have already been a part of this process
(effective January 1, 1994). Language should be
included that addresses the effect of the ‘old’
Pay-for-Performance versus the new (i.e. 1in
respect to salary determinations, etc.).

Further discussion of these issues may be addressed to our
Institutional Personnel Officer, Cheryl Ann McDonell. Her
telephone number is (619) 922-9713. ' :

JULIAN S. MARQUEZ

Warden
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Subject:

St"ate_ of California Business, Transportation and Housing Agency
- Mlemorandum
To: MR. RICHARD LEIJONFLYCHT Date : October 12, 1994
Department of Personnel Administration
Policy Development Office
1515 S Street, Bldg., Suite 400
Sacramento, CA 95814-7243 File No. :
From : DEPARTMENT OF TRANSPORTATION

Division of Human Resource Related Services

Pay-for-Performance (PFP) Rules for Managers and Supervisors

This is in response to PML 94-51 requesting comments on DPA’s proposed rules to
establish a PFP program for State managers and supervisors. We have had an opportunity to
review the proposed changes with appropriate personnel, and the following provides you with
comments and recommendations.

Section 599.799.1 (b) (2)

Under this section, department would be required to give all managers the opportunity to
review and comment on the performance appraisal system before it is implemented. We propose
that this language be modified to limit the number of managers that would be given the
opportunity to review and comment on the system.

Section 599.799.1 (¢) (3) and 599.799.2 (¢) (3)

The proposed language in these sections would allow an employee, who does not receive
the salary increase, an indefinite amount of time to receive the increase upon his/her certification
of successful job performance. It is our recommendation that the proposed language be modified
to include time restrictions.

Sections 599.799.1 (d) (1) and 599.799.2 (d) (1)

These two sections appear to impose a permanent penalty on an employee who does not
receive a merit salary adjustment (MSA), even though his/her performance may improve in
subsequent years. Is it also your intent to allow an employee, who does not receive an MSA, an
indefinite amount of time to receive the MSA upon his/her certification of successful job
performance?

Section 599.799.1 (b) & (c) and 599.799.2 (b) & (c)

These sections require clarification as to job performance that may be impacted as a result
of an employee’s extended absence due to an injury, disability and/or the use of leave credits
(vacation, personal/annual leave).

OTHER MAJOR COMMENTS

1. What incentive does a manager/supervisor have if he/she is at the top of the his/her salary
range and the Governor does not approve a salary increase in subsequent years? Why




Mr. Richard Leijonflycht
October 12, 1994
Page 2

should a manager/supervisor keep up a superior level of performance if he/she will not be
rewarded for it? The proposed rules do not address the possibility of a
manager/supervisor being paid anything over his/her existing salary range.

2. Management should be given the flexibility to grant variable salary increases based on a
performance rating system. This way, the high performers are rewarded and the average
performers have something to work towards.

3. If everyone performing at minimum acceptable levels receives the salary increase, there is
no incentive to excel.

4. Basic premise of taking cost-of-living dollars and converting to PFP was received from
almost everyone. The objection was that the cost-of-living should cover the base amount
only and the PFP dollars should be on top of base pay.

5. It should be clear that no cap is to be placed on the amount of dollars available so that the
appointing powers are not forced to make an artificial selection of persons to receive a
PFP salary increase when all of the managers/supervisors are meeting the performance
standards.

6. All of the sections severely restrict the ability of someone to review the decision for
fairness and whether it was based on solid facts, etc. To limit the right to appeal only
when it was abuse, harassing, or discriminatory opens all managers to be personally held
for liability and sued. A review process should be included that allows for the
manager/supervisor to appeal the decision by their immediate supervisor including
additional areas other than the “abuse, harassment and discrimination” criteria.

7. In the private sector PFP places no limits on the salary range. True PFP should adopt the
same philosophy and remove limits on salary ranges. In the private sector, you negotiate
your worth and no limits are put on it. In the proposed rules you are saying yes, we want
to award good work but are saying that it is only worth so much. Why change the
system, it is essentially the same.

8. The proposed rules could be construed as the traditional approach to the State’s
compensation program.

If you have any questions regarding our comments, please contact Ray Hernandez at

(916) 653-4578. ~

D BRUBAKER, Chief
ffice of Labor Relations
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€E-T8. CALIFORNIA DEPARTMENT OF EDUCATION
§ 721 Capito! Mall: P.O. Box 944272
Sacramenio, CA 94244-2720

October 11, 1994

TO: Richard Leijonflycht
Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400

FROM:

(916) 6572453

SUBJECT: Commenis on Proposed Depariment of Personnel Administration
(DPA) Rules On Pay For Performance Program

My comments relating to the proposed rules will be brief. In my opinion, the rules
should be called "Punishment For Non-Performance” rather than "Pay For
Performance.” I will explain my reasoning and point out how these rules, when
applied, will constitute discipline without the appropriate process due under the
civil service system.

DPA’s Rulemaking File contains two surveys - one from the public sector and one
from the private. Interestingly, neither of those surveys described a system similar
to the one contained in DPA's proposed rules. Even though DPA has the statutory
authority to grant bonuses and other benefits to managers and supervisors, it has in
effect taken away the bonuses and the vacation buy-back that was initiated during
Governor Deukmejian's term of office. The proposed rules do not reinstate any
benefits. Instead, they define MSAs and COLAs as the pay that managers and
supervisors get for performance equivalent to that of a "well-qualified manager.” In
other words, managers can’t even possibly get more than what other employees
would normally get. The system is totally capped. Thus, there are no incentives for
excellence,

T0°d FOO'ON CT:9T P6.TT 330 Fr8E-£59-976: 7131 14937 30D /



Richard Leijonflycht
Pape?2
October 11, 1994

The proposed DPA rules are not like other public and private sector pay for
performance rules. The other sectors’ rules, as I understand them, range from zero
percent to well beyond normal COLA in what managers can receive for their
performance rating. Thus, DFA’s proposed rules are not valid pay for performance
rules. Instead, as I will explain, they can only be applied in a disciplinary fashion
Thus, they violate civil service due process requirements. Civil service manager
and supervisor salaries are oftentimes compacted. In the professional classifications,
many employees are at the top of thejr ranges and can only expect COLAs when they
are given to the entire workforce. To deny a COLA or a series of COLAs to a
manager or supervisor could result in that manager or supervisor actually making
less than the professionals that he or she is supposed to manage or supervise.
Career executives can avoid the adverse impact and stigma by simply resigning their
assighment. Civil service managers and supervisors do not have that option. Civil
service managers and supervisors instead would have fo voluntarily demote. In
effect, the refusal to grant the COLA would cause the voluntary demotion and
would have the same effect as an involuntary demotion. However, an involuntary
demotion automatically gives rise to due process before a hearing officer assigned by
the State Personnel Board. It also places the burden of proof upon the appointing
authority. Under the proposed rules, you place the burden upon the employee and
limit the grounds for appeal. Because the action will be equivalent to involuntary
demotion, DPA does not have authority fo alter statutory rights by rule.

In short, the proposed rules are totally negative and very anti-management.

A true pay for performance system would cause managers to strive for excellence by
having positive incentives. Only such a system ean also justify negative incentives.
Your proposed system cannot. Instead, it will cause many managers and
supervisors to think hard about why they want the job.

Thank you.

JRS:jm

¢0"d FOO"ON £7:91 F6. 1T 330 Fr8c-2469-916: 7131 79937 343
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MEMORANDUM
Date: 11 Qctober 1994
From: LARRY F. NASH, CENTRAL VALLEY REGHONAL WATER QUALITY
CONTROL BOARD ;7
To: SHERYL BROOKS, STA' WATER RESOURCES CONTROL BOARD
FAX 654-3810
Subject: REQUEST FOR COMMENTS - PAY FOR PERFORMANCE ,

PROPOSED RULES 599,799.1 AND 599.799.2

Today at 1:30 p.m. I received a copy of a September 15, 1994 lclier and package from DPA
(reference code 94-51) asking for my comments by tomorrow a.m. . 1 offer the following

commeoents:

1. The time allowed for commenls is unrcasonable. Why did it take three
weeks to "share these proposcd 1evisions®,

2. Annual performance appraisals are insufficient to evaluate pay for
performance.  Appraisals should be quarterly so that an employce has an
opporiunity to correct inadequacics, receive feedback |, and achieve
successful performance. Quarterly appraisals should at least be mandatory
for employces who have been denied a salary range or MSA increase.

3. The proposal to implement these rules cifective 1 January 1995 is
unreasonable.  Since “performance standards", “performance appraisal
systems”, and performance appraisal report forms™ have not been
devcloped, the employees cannot know the basis of their appraisals.

7 4. Dues section () Multiple appointing powers apply to the State

{  Boan¥/Regional Board organizational structurc? Will all Regional Boards
i and the Statc Board use the same standards, system, and forms?

~

N

co:Richurd Leijonflycht
DPA Policy Development Office
FAX (916) 324-0524
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California Regional Water Quality Control Board
Central Valley Region

3443 Routier Road, Suite A Sacramento, CA 95827-3098
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Gene Whitten
3200 Graybrook Lane
Hydesville, CA 95547

Aun: Mr. Richard Leijonflycht

Department of Personmel Administration

Policy Development Office

1515 S Street, North Building, Suite 400

Sacramento CA  95814-7243

FAX 9163240524 October 12, 1994

Dear Mr, 1efjonflychi:

I have a proposed rule package for pay-for-performance for all state supervisors
and managers which your agency distributed, which is dated 9-15-94. A letter of '
forwarding to field locations fromn Santa Rosa was dated 10-3-94, and I received a copy
of this only yesterday, with comunents due no later than today at 5 pam.

' The relatively short period of time that this is in the hands of those who will be
regulated by it seems a bit contrived. I can’t see how the people can possibly have
time to discuss these issues and provide you any realistic inpot, as some of them
haven’t even secn this because it’s still in the mail to them.

I wonder how this situation, applied to those under the pay-for-performance
rules, would affect somecone’s pay? Would just sending out items with 30 days notice
of a deadline be adequate, or rather would the standard be that everyone have equal
and foll opportumity for input? Hard questions if your paycheck depends on it.

Sincerely,
)daua &m
Gene Whitten

faxed 10/12/94
14:50 hrs
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October 11, 1994

Reply to: Jon Leber
3657 Tolenas Court
Sacramento, CA 95864-2857

Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, California 95814-7243

Dear Mr. Leijonflycht:

Following are comments on the Department of Personnel Administration proposed rules
599.799.1 and 599.799.2 -- Pay for Performance. Since the wording of each of these rules is
similar my comments are similar on each rule. The following comments on each subsection
therefore apply to both rules.

Comments on Section (b)(1) of proposed rules 5§99.799.1 and 599.799.2

The proposed rule is ambiguous when it uses the terms normally, well qualified, and reasonable,
all terms that are not well defined. For the supervisory employee there is no requirement to
consider or include any information from supervisory or other employees in deciding the
performance standards for rating the supervisor.

Comments on Section (b)(2) of proposed rules 599.799.1 and 599.799.2

The criteria that affected managers shall have a reasonable opportunity to review and comment
on the system, and any changes to it, before they are implemented is likely to lead to setting
arbitrary rules if the appointing power is not required to negotiate with the manager about the
criteria. If an appointing power sets some unreasonable criteria, there should be a mechanism of
recourse for the manager such as an independent arbitrator.

For supervisors there is no mention of having the supervisor participate in any fashion in
deciding on the standards of performance. In many state agencies, the turnover of appointing
powers and of managers far exceeds that of supervisors and rank and file. Often appointing
powers are persons appointed as a result of support in a campaign for election. In these
instances the appointing power often has much less knowledge about the work performed by the
organization, the needs of the public, and how to plan, budget, and administer those programs
than the supervisors and rank and file, and yet the proposed rule implies that the appointing
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Comment on proposed rules 599.799.1 and 599.799.2 Page 2

power, who doesn't know what needs to be done, is somehow going to decide how to judge the
persons who are doing the job without those persons participating in developing the criteria.
This is an arbitrary method of determining performance likely to result in increased costs to the
state for the benefits that are received. '

Comments on Section (¢)(1) of proposed rules 599.799.1 and 599.799.2

Salary ranges are normally only increased when there has been inflation resulting in decreased
purchasing power for the dollar and an effective decrease in pay for employees. Linking pay for
cost of living to a performance evaluation results in an unnecessary and arbitrary regulation of
state employees and potentially increases state costs without corresponding benefit to the state.

Requiring an action from appointing powers to certify that employees are performing
successfully at the time of a range increase assumes that employees were not performing
successfully without this certification. This is an arbitrary assumption. There is no evidence to
show that the majority of managers and supervisors are performing unsatisfactorily. If there is
no evidence that the majority of managers and supervisors are performing unsatisfactorily, then
there is no need for this constraint in the regulation. There is evidence that over 95 percent of
managers and supervisors are performing satisfactorily. The proposed regulation will increase
state costs by requiring action and unnecessary paperwork for all these managers and
Supervisors. :

Comments on Section (d)(2) of proposed rules 599.799.1 and 599.799.2

Since this section refers to section (c)(1) the same issues raised in the comments on section
(c)(1) apply.

Comments on Supporting Surveys Added to Rulemaking File

Conceptually many people can agree that compensation should be linked to performance. The
William Mercer Co. survey of the private sector and the public sector performance pay practice
clearly show this. However, there are two critical elements that are left out of these surveys.
First, the surveys only show that organizations have instituted some system, they do not show
that the system was beneficial or optimal to the organization. Secondly, the terms used in the
surveys are ambiguous.

The importance of the first issue is critical in governmental organizations and leads to an
ambiguous rule.. In private industries, the measure of success is usually measured in some terms
of profit. Since government is not a profit business, the measure is much more qualitative and
performance measures are much more difficult to develop. This difficulty often leads to written
standards of performance that encourage increased public costs with reduced productivity.

There 1s some information coming from federal agencies that is showing this aberration. I am
not aware of formal studies that have shown the written standards of performance for
governmental management and supervision positions are either beneficial or detrimental to
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accomplishing programs more effectively. There is substantial risk that pay for performance can
turn into a paper generation exercise where competing managers and supervisors spend
substantial effort proving productivity, while causing actual productivity to go down.

The second issue points out an area in which the data may not be applicable to the proposed rule.
There are three distinct types of pay increases found in various private industries. 1) bonuses
that are provided when a company does exceptionally well, 2) annual pay increases for
becoming a more valuable company employee as the employee becomes more knowledgeable
about the tasks and provides increased value to the company, 3) cost of living increases that are
an attempt to continue to pay the same real value to a person independent of any changes

in performance.

The State does not provide any compensation for alternative 1) no matter how productive an
employee may be. In private industry this bonus is often 10% of the annual income. The
proposed rule does not include any option for bonuses. The State provides for alternative 2) in
its current system of merit pay increases. Currently the state makes disapproving the increase
more difficult than approving the increase. The State limits the increase to 5% annually with a
cap of 25%. Private industry often provides an 8% to 15% annual increase with no specifically
defined cap. The State has historically provided pay increases for alternative 3). According to
the survey, about half of private industry surveyed appeared to automatically provide this
increase. It is not clear if the half of industries that do not provide pay increases use this as a
systematic way to reduce costs independent of how well the manager or supervisor is
performing.

Although these studies provide some useful information about the use of pay for performance,
they do not show that pay for performance is beneficial nor do they identify the critical
parameters that make a pay for performance program beneficial. Some lesson may be taken
from private industry in the structuring of their pay for performance, where substantial pay
increases are available (the carrot) for those who perform well, and pay decreases -usually in
termination of employment instead of a decrease in pay- for performance that is unacceptable
(the stick). The proposed rule strongly suggest using the stick approach (although not as
rigorous as termination) but ignores the issue of providing carrots that would provide substantial
latitude for appointing powers to provide a variety of rewards for managers and supervisors who
show devotion to duty and expend extraordinary efforts to meet the goals and objectives of an
agency on the desired schedule.

Recommendations

The proposed rules 599.799.1 and 599.799.2 should be amended to accomplish the following:

» Sections (b)(1) - Supervisors, managers, and rank and file should participate in developing
written standards of performance with the appointing power for supervisors and managers,

and, if there is disagreement about the criteria, an independent arbitrator mutually acceptable
to all parties should be used to resolve the dispute.

v

[y Y
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» Sections (b)(2) - Supervisors, managers, and rank and file should participate in developing a
performance approval system and, if there is disagreement about the system, an independent V/
arbitrator mutually acceptable to all parties should be used to resolve the dispute.

» Sections (c)(1) - The appointing power should certify those managers and supervisors who -
were not performing satisfactorily at their last performance appraisal, and those managers
and supervisors should not receive a salary increase corresponding to the salary range
increase. [Alternatively delete all of sections (c)(1)].

e Sections (d)(2) - If sections (c)(1) are amended as shown above, keep this section as worded.
If sections (c¢)(1) are not amended, delete all of section (d)(2).

¢ Add an additional section to the proposed rule that allows the appointing power to flexibly
provide additional compensation for superior performance of managers and supervisors in L~
the form of MSAs greater than one step, increased range of steps from the bottom to the top
of the class, monetary bonuses, additional time off or other innovative methods.

» Expand the Scope and purpose sections to include the underlying goal that the state is trying
to achieve by instituting a pay for performance program. State agencies can use this purpose
as guidance in developing written standards. I suggest the following sentences be used to
replace the last sentence of sections (a).

Its purpose is to increase the productivity, effectiveness and efficiency of
government by encouraging managers (supervisors) to strive to perform their best.
This rule specifies the manner in which performance in managerial
(supervisorial) positions is appraised and establishes a program for determining
managers' (supervisors') salary increases based on their job performance, rather
than through automatic, general adjustments.

I apologize for not commenting earlier. I hope these comments are helpful toward your
developing a rule that achieves the most benefit for the state's taxpayers.

‘Sincerely

“ Jon Leber




To: DPA
Subj: Hearing regarding Pay for Performance

DPA interprets Sections 19992.8 through 19992.14 as authority to
regulate salaries of supervisory persomnel. This is an arbitrary
and capricious interpretation. The chapter title of these
sections address performance of "managerial" employees. All of
these sections make reference only to "managerial" employees.
Nothing in Sections 19826 or 19829 provides DPA with this
regulatory authority over supervisor classes. While the
Government Code does not define managerial or supervisory
employees, administrative policies and guidelines clearly
establish supervisors as being distinct and separate from
managers oOr managerial personnel.

In the 1980s when collective bargaining was implemented for rank
and file employees, the Administration identified the need to
reduce the number of employees classified as "managers.: As a
result, agricultural program supervisors in the Department of
Food and Agriculture were reclassified from managers to
supervisors, although their 4C classification did not change.
When bonus awards were implemented, there was a clear distinction
between managers and supervisors with managers being awarded
greater dollar amounts. Managers benefit from a greater paid
life insurance plan than provided for supervisors.

With the administrative differences in these classes, the above
sections can hardly be construed as being applicable to
supervisory personnel. DPA does not have regulatory authority
for pay for performance over supervisory classes without a change
in the Government Code; therefore, supervisory classes should be
deleted from the proposed regulations.

Please send me a copy of your final statement of reasons in this
matter.

WL% /%/7/

Robert Chnndngs
6424 Villa Drive
Sacramento, CA 95842
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State Water Resources Contral Board
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Memorandum

To : Richard Leijonflycht Date: October 12, 1994
Department of Personnel Administration
Policy Development Office
1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

S AT

0. P, Gulati, Senior WRC Engineer
Division of Water Rights

STATE WATER RESQURCES CONTROL BOARD
901 P Street BSacramentc, CA 95814
Mail Code G-8

From

"w

Subject: PROPOSED RULE 599.72%.2 DATED SEPTEMBER 15, 1994--~
PAY FOR PERFORMANCE ‘

Copies of the proposed rule were furnished to supervisors of the
State Water Resources Control Board (SWRCRB) on October 11, 1994.

I note that subsection (g) of the proposed rule states that the
effective date of the rule shall apply to salary range increases
for Supervigor classifications to take effect on or after

January 1, 1995. Subsection (b}{l) states that clear, job-related
written standards of performance must be developed for supervisory
positions within each appointing power. Additionally, subsection
{b)(2) states that each appointing power shall have a performance
appraisal system, and that affected supervisors shall be provided
with a description of the system.

The intent to develop standards and evaluate employee performance
seems admirable. However, it will oanly improve efficiency of
state govermment functions when adequate time is spent to develop
methods and procedures for implementing them in a fair manner and
not gubjectively. Because of lack of crosschecks to avoid the
latter, many time standards are developed and then abandoned
before implementation.

Since the proposed rule was distributed to supervisors of the
SWRCB on Qctober 11, 1994 with comments due to DPA by

October 12, 1994, and since the standards of performance and the
appointing power appraisal system for supervisors have not yet
been provided to the SWRCB supervisors, if even developed, and
since there are only sleven weekz to the proposed effective date
of January 1, 1995, it would be grossly unfair to supervisors to
have any general pay range increase due on January 1, 1995 based
on standards of performance under a rule not even in existence so
¢lose to implementation.

Supervisors employed by the State should be given at least a full
year after standards of performance are made known before ratings
against such standards are used for something as important as an
individual’s salary. If the proposed rule is implemented for
general salary increases due on January 1, 1995, this would be
another in a series of unilateral declaration with no opportunity
for supervisors to conform to after-the-~fact standards,
bec:s Murt Lininger

Professional Engineer in California

Government (PECG)

OPGulati:pminer:10(-12-94 o:0pg:proprule

TOTAL P.E2
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Richard Leijonflycht Date: COctober 12, 1994
Department of Personnel Administration

Policy Development Office

1515 § Street, North Building, Suite 400

Bacramente, CA 95814-7243

. Roger E. Dupuis, Senior Engineer

Division of Water Rights

STATE WATER RESOURCES CONTROL: BOARD
901 P Street Sacramento, CA 95814 -
Mail Code G-8

PROPOSED RULE 599.799.2 (REVISED TEST SEPTEMBER 15, 1994)

Copies of the proposed rule were furnished to supervisors of the
State Water Resources Contreol Board (SWRCB) on October 11, 1994,

I note that subsection (g) of the proposed rule states that the
effective date of the rule shall apply to salary range increases
for Supervisor classifications to take effect on or after

Januwary 1, 1995, Subsection (b){1) states that clear, job-related
written standards of performance must be developed for supervisory
positions within each appointing power. Additionally, subsection
{b)(2) states that each appointing power shall have a performance
appraisal system, and that affected supervisors shall be provided
with a description of the system.

Since the proposed rule was distributed to supervisors of the
SWRCB on October 11, 1994 with comments due to DPA by

Qctober 12, 1994, and since the standarxds of performance and the
appointing power appraisal system for supervisors have not yet
been provided to the SWRCB supervisors, if even developed, and
since there are only eleven weeks to the proposed effective date
of January 1, 1995, it would be patently unfair to supervisors to
have any genexral pay range increase due on January 1, 1995 based
on unbeknownst phantom standards of performance under a rule not
even in existence so c¢lose to implementation.

Supervisors employed by the State should be given at least a full
year after standards of perxrformance are made known before ratings
against such standards are used for something as important as an
individual’s salary. If the proposed rule is implemented foxr
general salary increases due on January 1, 1995, this would be
ancther in a series of unilateral edicts w1th no Gpportunlty for
employees to conform to after-the-fact standards.

TOTAL P.O2
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State of california
MEMORANDUHNM
To: Richard Leijonflycht Date; Oct. 12, 1994

Dept. of Personnel Admin.
Policy Development Office

From: Department of General Services - DSA/ORS
Subject: Comments regarding DPA Policies

Following is my comment, to Section (d) (2).
As long as the manager improves his/hers performance, he/she should

be able to catch-up with the top salary range by receiving MSA at
a later date.

Nat Chauhan
Principal Structural Enginecer

NC:tv
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Richard Leijonflycht October 12, 1994

Dept. of Personnel administration

Policy Development Office RE: Pay-for-—
Performance

1515 8. 8t., North Building, Suite 400 Proposed

Sacramento, CA 55814-7243 Rules

Dear Mr. Leijonflycht:

I have great reservations and doubts about the “Pay-for-
Performance" proposal,as written, for the following reasons:

1.

I doubt that it will work without creating a lot of
controversy and ill will among thoze who see this as the end
of the civil service system concept.

It’s justification that it will work because the system is
already implemented and working in other public agencies and
private companies, lacks adequate reasoning and support,
because:

a. The number of "sampled" public agencies is small and the
few States included in the sample are all Eastern States,
which have entirely different traditions, problems, and
practices, than Western States.

k. It is heavily weighted by reference to private companies
which will always be guite different than the public
sector, and as such, the two are uncomparable.

As the YMercer®" survey also concluded: The structure of
performance appralisal is primarily top-down, authoritarian,
with the immediate boss retaining the most influence; formal
appeals mechanisms appear relatively weak or non-existent,

I believe, this is what is needed to improve these deficiencies:

1.

2.

3.

"Cost-of- Living™ increases should not be subjected to pay~ -
for-performance considerations.

There should be a meaningful appeals process to allow conflict ”
rescelutions by the Agency’s supervising body, or the State

Personnel Board.

While pay increases should bhe granted only for standard or
higher performance, there should be n¢ pay cut for those with
less than standard performance. However, the denial of a pay
increase to those appear appropriate. If needed, existing
disciplinary actions can also be used.
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As a general comment, I also want to address the additional time
which will have to be spent on the evaluation process. Since
there will be individually tailored performance standards and
goals established for each supervisory or management position,
the added time, and associated costs thereof, State~wide, may be
too costly to administer.

Overall, it appears the proposed system will be controversial,
expensive, and hard to administer.

These commengs are respectfully submitted,

2

TaTAL P.A3
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October 12, 19584

Richard Leijonflycht

Department of Personnel Administration
Policy Developunent Office

1515 g% Street., North Building, Suite 400
Sacramento, CA 95814-7243

Re: Proposed Rule 599.799.1
Dear Mr. Leijonflycht:

Thank you for the opportunity to comment on the Department of
Personnel Administration’s (DPA) proposed rules for the State’s
Pay-for-Performance Program.

I do not object to the pay-for-performance concept. However, T

do object to the effective date of proposed Rule 599.799.1 when
the requirements for the performance standards and appraisal have .~
not been established.

I feel that DPA has not acted in good faith by implementing a
State’s Pay-for-Performance Program, retroactive to January 1, v
1994, when there are no "clear, Jjob-related, written standards of
rerformance" established.

I believe that in fairness the rule should apply to salary raﬁqe
increases for managerial classifications that take effect on or

after January 1, 1995 provided that written performance standards
and appraisal have been established.

Sincerely,

C_?”Af )Zmé-«-wé-« %04\

JANET NISHIOKA NOZAKY
Supervising Examiner
{213) 736-3491

TOTAL P.B2
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STATE OF CALIFORNIA—RESOURCES AGENCY PETE WILSON, Governor

~ CALIFORNIA CONSERVATION CORPS

.30 CAPITOL AVENUE, SACRAMENTO, CA 95814
&) 4458183

October 11, 1924

Mr. Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 "S" Street, North Building, Suite 400
Sacramento, CA 95814-7243

Dear Mr. Leijonflycht;

There are issues relating to the Managerial Pay for Performance Differentials that are
troubling to me. They are the issues of pay equity between Managers, supervisors and
rank and file employees (salary compaction) and of salary realignment in certain
departments, like the Department of the California Conservation Corps.

For years there has been an on going debate in State government about what the
separation in salary should be between the Managerial classes and those classes that are
supervised by them. My understanding of the decision was that the separation between
those who supervise and those who are being supervised should be at least fifteen
percent (1 Swhat being the case, this compaction problem should be remedied first.

The Iarger\lrssue, for me, is that of the California Conservation Corps realignment of
salaries for filed managers. This realignment needs to be effective retroactive to January
1, 1990 - the effective date of realignment for many of the other Managerial classes. The
Department of Personnel Administration has already made a policy decision "to implement
a special salary adjustment for Conservation Administrator one’s and two’s (CAl and
CAIll), as soon as funds are available to do so. Well, funds are obviously available now.
Failure to grant to CAl's and CAll’'s what other classifications already have obtained is a
discriminatory practice. It is a violation of several state and federal laws and rules which
are applicable to equal pay for equal work, prevailing wages and comparable worth. The
issues that | have raised herein need to be effectively resolved prior to implementing other
measures, like pay for performance differentials, which will cost the State a great deal
more to implement than our equity and realignment issues.




My response is not offered in total opposition to the Managerial Pay for Performance
Differentials. It is a protest, however, against adding another expensive program system
wide when the programs already in place are going begging. Ours is a high performance
agency. Managers in the California Conservation Corps are used to being highly
productive and highly scrutinized. Now, the California Conservation Corps “Field
Managers", are seeking justice and equity firstt Then we can move on.

Thank you in advance for your attention to these issues. If | can add anything further to
the debate, please don't hesitate to contact me.

Sincerely,

wr
Ardess Lilly,
District Director
(909) 862-2600
Cal Net 8-670-4547
670-4548

AL:dmn

cc:  Walt Hughes, Regional Deputy Director
Kathy Noia, Director of Administrative Services
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MEMORANDUM

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD » CENTRAL VALLEY REGION

3443 Routler Road, Sulte A Phone: (316) 361-5600
Sacramento, California 95827-3008 CALNET: 8-495-5600
TO: Sheryl Brooks FROM: Gordon Lee Boggs

DAS Underground Tank

SWRCB Program Coordinator
DATE: 12 October 1994 SIGNATURE:

SuBJECT: REQUEST FOR COMMENTS ON DPA NEW “PAY FOR PERFORMANCE”
RULES FOR NON REFRESENTED EMPLOYEES

Considering that a general salary range increase has been established for 1 January 1995,
it seems inappropriate for the DPA to require a new procedure which would preclude
managers and supervisors from receiving the increase until the DPA performance forms
are approved, completed by the Departments and Boards, and submitted to DPA for
review and approval. Therefore, for this general salary range increase, it seems more
appropriate to delay implementing the new procedures until 2 January 1995, thereby
allowing people to receive the increase for this one time. (If it is not moved, is the pay
retroactive to 1 January 19957}

The DPPA has submitted evidence from “30 jurisdictions responding to our survey”. This
hardly seems representative, Also, the rule making file memo states that only 18
currently have “performance based pay” that covers “from 5 to 100 percent of their
nonrepresented employees”. Actually the statement of percent coverage is contradicted
in the “Coverage” section where the maximum performance based pay is for 66% of the
nonrepresented employees. This hardly seems like an overwhelming endorsement or
mandate for California’s plan to cover 100% of their nonrepresented employees.

The Mercer letter refers to sales oriented, profit making private enterprises. Perhaps they
have incentive programs to develop sales or produce a substantial profit. As with the
above survey, there is no discussion of the purpose or philosophy for the pay for
performance process.




October 12, 1994
545 Rutgers Drive
Davis, CA 95616

Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

SENT VIA FACSIMILE

Mr. Leijonflycht:

COMMENTS ON DPA PROPOSED RULES 599.799.1 AND 599.799.2 -- PAY
FOR PERFORMANCE

I offer the following comments on the proposed rules.

Necessity

I.question the necessity of this rulemaking....The regulations describe a "denial
of pay for non-performance”. This rulemaking does not address pay for
performance. There is a disciplinary process for non-performance which should
be followed to address those issues. Regardless of the title of the rulemaking,
this rule sets out the manner in which the cost of living increase given
historically to supervisors and managers, and currently to rank and file
employees will be withheld for non-performance.

Authority

In my limited review of the statutory mandates of DPA, I have seen nothing that
suggests that it is the intent of the Legislature that this type of rule be adopted
by DPA.




Clarity

599.799.1(b)(1) & 599.799.2(b)(1):

(©)3):

(e)(2)(B):
(©)3):

It is unclear whether each manager and supervisor will be held to
different standards. For instance, will an employee with more
complicated, non-routine activities, and more staff be held to the
same standards as an employee with less complicated, routine
activities and less staff?

A "well-qualified" manager or supervisor is irrelevant, i.e. well-
qualified to do what? The term "well-qualified" should be struck,
because the performance standard is already stated at the end of the
sentence. '

This section does not clearly state that all previous salary increases
will be given to the employee beginning at the date of successful
performance. It says "the salary increase", which simple reading
means the increase for that current year.

Because this rule vacates the MSA rule, there is no discussion of if|
how, and when a previously denied MSA would be given to an
employee.

What is "a clear and compelling disparity"?

It is unclear whether the supervisor (employee) or the employee's
supervisor has the burden of proving the case.

This section makes the employee "guilty" so to speak and needing
to prove "innocence", which seems to conflict with typical
disciplinary processes.

Thank you for your attention to these comments.

cc: Dennis Alexander, PECG

Sincerely,

bttt abacol

Supervising Engineering Geologist
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State of California

MEMORANDTUM

Date:

To:

From:

Subject:

Octobar 12, 1994

¥r. Richard Leijonflycht

Department of Personnel Adminstration
Policy Development Office

Sacramento, CA

Philip J. 'Tom, Supervising Structural Engincer
Department of General Services

Division of the State Architect

Qffice of Regulation Services

301 Howard Streeet, 4th Floox

San Francisco, CA

Pay for Performance - Memo of 9/26/94

This is in response to the memo we received to-day from
our headquaters in Sacremento with regard to the above
DPA memo on Pay for Performance.

Due to the limited time available, the following comments
only represent a small fraction of ideas that have come
across my mind, and I value this opportunity to express
them to you.

Here is a little background on myself. I have worked
in the private industry for twenty years, and thig is
my eighth years with the State. I have always worked
hard for my employers, and my efforts were always
recognized. I have performed the same for the State,
but the reco¢gnition is very different.

In private industry, the difference in pay between the

supervisor and his subordinates usually exceeds twenty

percent. In thia office, the difference is five and ten
percent depending on the classfication.

Again in private industry, at time of understaffing due
to sudden increase in workload, the extra effort by the
supervisor and hiz team will be fully recognized and
properly rewarded. In this office, at one time, we
were short of at least four engineers due to retirements,
the extra effort performed by the acting supervisor/
manager in maintaining a smooth operation was not
revarded. Compensation time off was not even offered.
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The performance appralsal reportg under this pay-for-
performance rule should include certain participations —
by the subordinates, the other office staff, and the
clients. This would eliminate pogsible biased and unfair
evaluations by one or two indivduals. The appeal procesas -/
available is usually impractical and time consuming, and
definitely unproductive. It creates ill feeling between

the two parties involved in the dispute. After all, the
difference is less than five pexrcent.

When thie rule change was initiated, the feedback from
managers and supervisors were not solicited. I certainly
hope our voice can be heard, and we will be given more
opportunity such as this to express ideas. Thank you

very much for your time.
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State of Califarpia

‘Memoarandum

From

Subject:

_All Designated Supervisors & Managers _ October 11, 1994

Date
File No.:

1 Deparment of General Sarvices - Division of ths Stale Architect
Oftice of Regulation Services

PAY FOR PERFORMANCE - MEMO OF 8/26/94 FROM DGS

The attached memo was received by me only yeslerday (10/11/94). If is being sent o
you for review and information,

Sinca the time ia extremely limited {(end of day 10/12/94), please send your comments
directly to DPA, = ) '

-

Vilas Mujumdar, Chief
Office of Regulation Servicas
Division of the State Architect

vidmt -
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. STATE OF CALIFQRANIA

PETE WILSOHN, GAVERNOR
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Arg'ntecf
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San Faancisco, CA 92105
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Mr. Richard Laijconfliycht

' Departuent of Personnel Administration
Policy Development Office
1515 S Streat, North Bldg, Sulte 400

Dear Mr. leijonflycht,
I am.a supervisor employved by the State of California, and anm

strongly opposed to the new proposed rules (599,799.1 and
459.799,2) dealing with "Pay for Parformance" for the following

reasons.
1.

The existing Merit Salary Adjustment (MSA) is a performance-based
pay-raise gystem which tles managers, supervisors, and otheras to -

evaluation~based raises for the first several years after
appointment to any higher-paying position. This pericd of time
is more than adequate to assure that the employee does
satisfactory work. If this system is thought to be
underutilized, tighten it. In fact, it is not underutilized.

2. NO NEED EAS BEEN DEMONSTRATED.

The State has not demonstrated that a problem exiasts which

requires the drastic measure of making every manager and
supervisor's pay hinge on the whimg of higher management. The
overwhelning majority of State managers and supervisors are 7
conscientious, hard-working, and skilled. Instituting this

system, while offensive to all, would only affect a trivial

nusber ¢f managers and supexrvisors. It is doubtful that any

money would be saved with this measure, considering the cost of
implementation, and the undoubted negative morale ilmpact.

3. COST-OF-LIVING ADJUSTMENTS (COLA) ARE NOT PAY RATISES.

COLA's are adjustments to ensure that an employee's salary

remains constant in an inflationary economy. Salaries are not -
properly measured in dellars, which represent an inconstant

medium of exchange, but in the goods and services which may be
exchanged for the dollars. To treat COLA as a salary increasa is

a gross injustice to the employee. Denial of COLA is a reduction
in pay, and should only be resorted to through the disciplary
process.

4. URVEY ES NOT SUPPORT THIS MEASUR .

The Mercer survey of Public Sector practices shows that five of -
thirty respondents (17 percent) of respondents apply performance-
baged criteria to base pay increases for supervisors. Clearly

this is not a prevailing practice in the public sector.

Thank you, H.Paul Lillebo, Environmental Specialist IV (Buperv.)

Stntg;gifzz Resources Control Board. (916) 657-1031
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CALIFORNIA DEPARTMENT OF EDUCATION E-1lb
721 Capitol Mali: P.O. Box 844272
Sacramento, CA 94244-2720

October 11, 1994

Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento CA 95814-7243

VIA FAX: {916) 324-0524

Dear Mr. Leijonflycht: , RE: Proposed Rules--Pay for Performance

1 am responding independently as a designated Supervisor to Pmposedﬂ Rules 599.799.1 and
599.799.2, as distributed o managers and supervisors via PML %4-5].

Ruk Criti
Both of the Proposed Rules contain & nuwiber of terms which are not defined, and which o
Ibcheveamopenmwxdelyvaxymgimpxmwbyﬂmughtﬁdmmagemand
supervisors. These terms include:
* Well-qualified
reasonable degree (as in, "performs his'her duties with a reasonable degree of...™)
industry

* initiative

]

= responsibility
. v
*« as appropriate

S;methmetexmscmhesomdelymemreted,lbehmﬁmDPAshouldbe required to

provide operational definitions for each. Appointing powers, managers, and supervisors
need real-life examples of each of these terms in order to have a standard that is able to
be consistently applied.
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October 11, 1994
Page 2

On. the other hand, if such definitions are not provided, DPA should have a mechanism in

place to demonstrate that there is gencral agreement among appointing powers, managers,
and supervisors as to the definitions of these terms.

The Rules Lack Necessary Bvaluation Components

Both of the Proposed Rules iack an evaluation component by which DPA can determine
whether these new rules are achieving their intended affect; namely, the improvement of —
managerial and supervisory performance. What kinds of data will be collected statewide

to demonstrate whether the rules are effective? By when? How will DPA determine

whether the process being proposed is in fact carried out consistently between. appointing
powers, between managers, and befween supervisors?

Both of the Proposed Rules call for performance standards that are both specific and
broad: "...shall be based on the specific requirements of individual positions, as well as
more neral organizational requirements.” I agree that the specific performance
seandards should be left to appointing powers. The broad standards ("more general _ -
orgauizational requirenoents™), however, should by their nature cut across Department
lines, and for consistency, should be developed by DPA with significant involvernent of
5 and managers. Broad standards that are consistent statewide will contribute

to the goal of statewide managenallmlpemsonai performance improvement; and
involvement of supervisors in the process will facilitate their commitment to the process.

In Section (b} (3) of both Proposed Rules, apprausals are tequited "...using a form .
approved by the Department of Personnel Administration.” This requirement has nothing -
to comnect it with the stated purpose of the overall Rule. Insiead of specifying approval

of a form, the Proposed Rules should specify the process by which such a form is created

by appointing powers. DPA should provide the criteria by which powers

should create aformthat:smsnsteanxﬂlthﬁmtmdedouMms,andltshould specify

the criteria by which it will evaluate such forms submitted to it for approval.

! !. .! inS - u: E:

In the last sentence of this section in both Proposed Rules, "As appropriate” should be
deleted. What does this mean? In whose judgment?

Ambiguity § ion 4
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October 11, 1994
Page 3

InboﬁtProposadRules,thmxsaprowmonthatlfﬁmzslackofagreementwiththe -
appraisal, "...he/she shall be entitled to discuss it with the appointing power...." To what
end? Is there any obligation on the part of the appointing power to take an action?
Provide a statement in writing as to whether it concurs or does not concur with the
;!al@lpgraisal? Presumably the appointing power has the authority to modify the appraisal but
is is not stated.

Sections (€) (2) (A) aud (e} (2) (B)

In these sections of both Proposed Rules there are provisions which should be deleted as
they are overly broad and not specified.

In (A), the phrase “or other substantive performance feedback” should be stricken. The
Proposed Rules mandate an annual performance appraisal. Such an appraisal, with its

acoompanying requircments regarding pre-determined performance standards, use of a

standard form, and so om, provides the sole record upon which salary decisions are

documented. Therefore, failure to receive such a pecformance appraisal should be

grounds for appeal in and of itself. Appointing powers should not have the ability to

violate this requirement of the Rule and then deny an MSA or a salary increase.

In (B), the phrase “and/or other performance feedback" should be stricken for the same
reason.

Thank you for the opportunity to comment on these Proposed Rules,

Yours tmly

ichaei F. Sllver

Educanm Admuustraim |
pecial Schools & Services Division

(916) 327-3868

TOTAL P.@3
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. &-1177
samechaﬁﬁmphn Busimecs, Transportation and Rousing Agency
MEMORANDUM

" Toz Richard Leijonflycht vate: October 12, 1994

Department of Personnel Administration
Public Development Office File No: ALPHA

1515 S Streect, North Building, Suite 400

Sacramento, California 95814-9350 Subject: Proposed Rules-

Pay for Performance

Depariment of Corporations
Louisa A, Broudy
Assistant Commissioner

In response to the draft of proposed rules for the State’s Pay-
for—-Performance Program, I have the following question;

Since clear, job related, written standards of performance are
required pursuant to rule 599.799.1(b) (1), how will it be /7
determined whether a manager met his/her performance standards

and related work expectations for 1994 when standards were not
available to the employee as of Jamuary 19947

TOTAL P.@2
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD » CENTRAL VALLEY REGION

3443 Routler Road, Guite A Phone: {918} 3671-5600
Sacramento, California 88827-3058 CALNET: §-495-5600
T0: Sheryl Brooks FROM: Gordon wﬁ_«;}@
DAS Undergrountd Tank /
SWRCB . Program Coordinhtor
. : | .('.-"#.
DATE: 12 October 1994 SIGNATURE: Vi

SUBMECT: REQUEST FOR COMMENTS ON DPA NEW “PAY FOR PERFORMANCE”
RULES FOR NON REFRESENTED EMPLOYEES

Considering that a general salary range increase has been established fot 1 January 1995,
it seems inappropriate for the DPA to require a new procedure which would preclude
managers and supervisors from receiving the increase until the DPA performance forms
are approved, completed by the Departments and Boards, and submitted to DPA for
review and approval. Thercfore, for this gencral salaty range increase, i scems more
appropriate to delay implementing the new procedures until 2 January 1995, thereby
allowing people to receive the increase for this one time. (If it is not moved, is the pay
retroactive to 1 January 19957)

‘The DPA has submitted evidence from “30 jurisdictions responding to vur survey”, This
hardly scems representative. Also, the rule making file memo states that only 18
currently have “performance based pay” that covers “from 5 to 100 percent of their
nonrepresented employees”. Actually the statement of percent coverage is contradicted
in the “Coverage” soction where the maximum performance based pay is for 66% of the
nonrepresented employees. This hardly seems like an overwhelming endoreement or
mandate for California’s plan to cover 100% of their norrepresented employees,

The Mercer Jetter refers to sales oriented, profit making private enterprises. Perhaps they
have incentive programs to develop sales or produce a substantial profit. As with the
above survey, there is no discussion of the purpose or philosaphy for the pay for
performance process.

ranarhitial memo 671 ‘« of pages 'E
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)
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COMMENTS :

The proposed Pay for Performance for managers and supervisors
saems to have the same intent as Merit Salary Adjustments
originally had. Effectuating MSA’s for all staff has beconme
too easy and too automated and employee performance is not
evaluated as thoroughly as it shoul@ be when granting MSA’s.
The proposed process for granting MSA’s via the pay for
performance process is a solid proposal as written and appears
to have the necessary mechanisms to ensure fair, egquitable and
deserving pay increases. However, galary range increases, also
known as General Salary Increases, should be left simply as
cost of living increases. and should not be directly tied to an

employee’s performance.
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Dapartment of Corrsctions
State of Calltarnia

Memorandum

Date : Ooctober 12, 1994

Richard Ieijonflyoht
Department of Personnel Adminlstration
Policy Developuent Office

To

Bubject: PAY FOR PERFORMANCE

In rasponse to the nsmorandum from Varlene Riatt dated
9-23-9%4, plenas find attached comments ragarding the Pay for
Pexformance proposad rulas.

'lrdn {A)
correational Training racility

Attachment (1)

COG 1017 (389
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Comments on the Proposed Pay-for-Performance Rules for Supervisors

1. Section 539.799.2(c) (1) states "For the purposes of this rule,
a sgupervisor’s performance is succegsful if he/she has
gubstantially wmet his/her appointing power’s perforuance
standards and related work expectations." The regulations
need to define "substantially®. Does it mean 50 percent, 80
percent., 90 percent, 2 out ¢of S of the gtandards, etc.?

2. What happens if the Department in which an employee works does
not. develop written standardd of performance before January 1,
19957 Will employvees still receive the salary increase or
will they have to wait until the astandards of performance are

developed?

3. When an employee transfers to another division in the same
department or to another department, how will it be determined
if the employee has "performed successfully" and is entitled
to a salary range increase?

4. My department has recently begun using the Leadership
Development System (LDS) as performance standards. Under the
proposed regulationg will the LDS be acceptable since it does
not have individual performance standards?

5. The grounds for appealing a decision to not give an employee
the salary increase incluyde failure to receive a performance
appraigal or other substantive performance feedback during the
pagt twelve months. This should be amended to require that
the appraisal and feedback need to be in writing.

6. Who in the department will develop performance standards for

each individual position? The regulations only state the
appointing power is to ensure that standards are developed.

) /Q*/m %fﬂ
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10-06-94 (9:00 AM FROM M/%/DVBE UNIT T0 9163240524 POI

Richard Leijonflycht

Depariment of Personnel Administration

Policy Development Office 1515 § Sucet, North Building, Suite 400
Sacramente CA 95814-7243

Dear Richard

1 have read (he proposed rules on pay for performance for managess and supervisors and frankly don't
understand how pay ralses can be based on performance, if the muximum increuse in pay that can be
received cannot exoeed that which cveryone else gets antomatically. If the plan is 1o pay the managers for
their actual perfurmance, there should be no cap. they should get a raise equal to dhe work they performdic
0% ar 100%), The way its proposed now, the best the managers/supervisons can do is get a raise equal to
what everybody efse gels avtomatically. This is insuking. Jf we are going to do this, Tots really pay the
managersésupervisors for what they are worth,

¥y
u -
Philip R Shearer
Manager, Office of Local Assistance
Depanment of Goneral Services
443-2704




October 5, 1994

Richard Leijonflycht

DPA

Policy Development Office
1515 S Street, North Building
Suite 400

Sacramento, CA 95814-7243

Dear Mr. Leijonflycht:

I have reviewed the proposed rules for pay for performance for
managers and supervisors and have the following comments:

In general, I think pay for performance is a good idea.
However, the way it will be implemented for State of California
Management (which I define to be both managers and supervisors)
is grossly unfair.

Salary Range Increases are totally automatic for represented
employees, regardless of their competence. 1In fact, Salary Range
Increases have nothing at all to do with competence. They have
to do with the cost of living. Merit Salary Adjustments (which
are supposed to be tied to competence) are, for all practical
purposes, automatic as well, since it is far easier to grant the
increase than jump through the hoops needed to deny one.

Given that these adjustments will continue to be automatic for
line staff and given the trivial pay differential between
Management and the people they supervise, it is entirely
possible (and probable) that a manager or supervisor will make
less money than the people he/she supervises.

Being part of State Management is already a thankless task.
Supervising people making more money than you but having less
responsibility is not acceptable for any reason. Particularly if
these people are less than competent.

Pay for performance should not be implemented at all in
connection with Salary Range Increases. If it is implemented for
Merit Salary Adjustments, a substantial pay differential should
be implemented at the same time. A decent pay differential
between Management and Line Staff would compensate Management
for the much greater responsibility they have in their job
duties. Not only would this make a difficult job more rewarding,
but it should eliminate the possibility of a manager or
supervisor making less money than those he/she supervises.

antho_ olawle .
Martha Lawler
Senior Programmer/Analyst Supervisor
Department of Rehabilitation
830 K Street, Room 410
Sacramento, CA 95814
322-4609
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STATE OF CALIFORNIA-HEALTH AND WELFARE AGENCY l/o PETE WILSON, Governor

DEPARTMENT OF HEALTH SERVICES

. 14/744 P STREET
' - 0.Box 942732
SACRAMENTO, CALIFORNIA 94234-7320

(916) 657-2992

October 6, 1994

Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

Dear Mr. Leijonflycht:

I have reviewed proposed rules 599.799.1 and 599.799.2 as revised September 15, 1994. My comments
are provided below.

A sentence has been added to subsection (b)(1) of both rules to provide that the standards used to evaluate
performance "shall reflect the level of job performance that can normally be expected from a well-
qualified [manager][supervisor] who performs his/her duties with a reasonable degree of industry,
initiative, and responsibility." I find no definition of "well-qualified" included with the proposed rules.
I am concerned that the standard for granting what have historically been cost-of-living salary increases
may be used to preclude salary range increases to individuals who met the minimum qualifications for
the positions they accepted, legally qualified for appointment to the positions, and perform their duties
with a reasonable degree of industry, initiative, and responsibility. The use of the term "well-qualified"
implies that more than this is required, that a manager or supervisor who is merely "qualified" to be a (
manager or supervisor would not be eligible for an increase, even though his/her performance is
satisfactory. I suggest deleting the word "well-qualified”.

Subsection (d)(1) of both rules provides that merit salary adjustments (MSAs) must be awarded based on

the new appraisal process beginning January 1, 1995. The rules do not specify whether the effective date
refers to the beginning of the evaluation period for the MSA or to the MSA anniversary date. I suggest

that the rules be amended to make it clear that they apply to MSA evaluation periods, not to anniversary

dates. It seems unreasonable that an MSA due January 1, 1995 could be denied based on an appraisal

system that is just getting underway. Although affected managers and supervisors may be successful on

appeal on the grounds of "failure to receive a performance appraisal or other substantive performance

feedback during the past twelve months” (subsection (e)(2)(A) of both rules), I believe it is an

unreasonable burden to place on managers and supervisors, who will in essence be defending themselves

against a retroactive rule change.

Thank you for the opportunity to comment. If you have questions, please call me at 657-2992.
Sincerely

<~

Teri Barthels, Chief
Managed Care Initiatives Section
Medi-Cal Managed Care Division
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State of California Business, Transportation and Housing Agency

MEMORANDUM

3 Richard Leijonflycht Date: September 28, 1994
Department of Personnel Administration
Public Development Office File No: ALPHA

1515 S Street, North Building, Suite 400
Sacramento, California 95814-9350

From: Department of Corporations /

Alan S. Weinger
Supervising Counsel

SUBJECT: Proposed Rules 599.799.1 and 599.799.2 -- Pay for Performance

I had previously submitted a memo to you dated July 28, 1994, in which I
commented on the Pay for Performance (PFP) Rules for Managers and
Supervisors. It is heartening to see that a number of changes have been
made to make the proposed system fairer.

The following are some concerns that I still have with the proposal.

1. How are the pay raises given in January, 1994, going to be reevaluated
in light of their not being any clear, job related, written standards of
performance at the time? What mechanism will be set up and what is the
time frame for the reevaluation? Since it appears pursuant to
599.799.1(c) (1) that the system is going to be changed to where a
successful employee will receive an amount equal to the amount of the
salary range increase (which was 5% in January, 1994), are those of us who
received ratings of 3, 4, or 5 (i.e., who received less than 5% increases)
going to have our salaries readjusted upwards to 5% ? Would you suppose a
rating of 4 or 5 out of 5 by the rater, should correspond to "performing
successfully" ? Are we going to receive the pay increase retroactively?

2. Since clear, job related, written standards of performance as required
by § 599.799.1(b) (1) were not in place as of January, 1994, how can it be
determined with any certainty whether a manager met his/her appointing
power’s performance standards and related work expectations? How can a
manager therefore receive less than the amount of the salary range increase
of 5% ? Also, since it is now September, 1994, and there are no clear, job
related, written standards of performance in place, how can managers be
rated for the January, 1995, salary range increase of 3%-5% ?

3. Pursuant to § 599.799.1(c) (3) there should be a mechanism set up to
allow a manager to receive an increase that he/she did not previously
receive. Otherwise, it can be anticipated that a number of managers who
improve their performance to "successful" will fall through the cracks and
not receive their increase when it is due.

4. As to the appeals process for a denial of MSA or salary range increase, .
I would suggest that the following be added to § 599.799.1(e) (2) (A) as

~“rounds for appeal: "Failure to receive clear, job-related, written
tandards of performance or a performance appraisal or other substantive




1 [}

Page 2
Subject: Proposed Rules 599.799.1 and 599.799.2 -- Pay for Performance

performance feedback during the past twelve months."

In closing, it appears that the major problems that remain in the September
15, 1994, draft of the proposed rules are 1) how to correct the January,
1994, PFP salary increases or lack thereof which could not have been based
on clear, job-related, written standards of performance, because none were
given to the managers, as required by the new rule and 2) how to implement
the PFP for January, 1995, when it is already September, 1994, and there
are no clear, job-related, written standards in place. My suggestion to
implement this system fairly and honestly is to retroactively to January,
1994, give all managers the full amount of the salary increase given (5%),
and give all managers in January, 1995, the full amount of the salary
increase given (3-5%). It appears that the system is running two years
behind since the January, 1994, pay increase was for the period of January
1, 1993-December 31, 1993. This system can only legitimately and fairly
start effective January 1, 1995, and only if clear, job-related, written
standards are in place in time for managers to be able to conform to those
standards.
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State of Calitornia

Memorandum

To

From

Subjec;

-
L4

Richard Leijonflyeht Date:

Department of Personnel Administration
Policy Development Office

1515 8§ Street, North Bldg., Suite 400
Sacramentq, CA 95814-7243

-égﬁaﬁﬂg;f’
Sheryl¢Rroocks
Personnel QOfficer
ETATE WATER RESOURCES CONTROL BOARD
901 P Street Sacramento, CA 95814
Mail Code G-8

14:45 No.005 P.Ot

E-11y

Ooteber 12,

RESPONSES TO PROPOSED RULES 598.799%.1 AND 588%,799.2

/

18924

The following comments regarding proposed yules 589.7392,1 and
599.789.2 were received from State and Regional Board employeeg,

1. Re: 599,799.2 (a): Does "in the Department of

Education" modify "all civil service employecesg"?

the way it reads. Pleape define %"automatic, general

adjugtments®; do they include COLAg?

That's

2. Re: 599.799.2 (e){1): The only grounds stated are abuse,
harass, diacriminate. Pleage include "if the appraisal

was arbitrary and capricious™.

3, Re: 599.799,2 (e)(3): Why is burden of proof on the
supervigor? What does “pgubstantially proving" mean?
rulea ghould require the bhurden of proof to shift to the
appointing power once a prima facie case hag been made.

The

4. Will gimilar rules be developed for political appointees?

S. Annual performance appraisals are insufficient to evaluate
pay for performance. Appraigsals should be gquarterly aso
that an employee has an copportunity to correct
inadeguacies, receive feedback, and achieve succegsful
performance. Quarterly appraiesals should at least be
mandatory for employees who have been denied a gsalary

range or MSA increase.

6. The propesal to implement these rules effective 1 Janunary
1995 ie unreaBonable. Since “performance gtandarda",
'performance appraisal systems*, and “performance
appraigal report forms" have not been developed, the
employees cannot know the basis of their appraisals,

7. Does section (f) Multiple Appointing Powers apply to the

State Board/Regional Board organizational structure?
all Regional Beoards and the State Board use the same

standards, system, and forms?

will
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STATE OF CALIFORNIA — THE RESOURCES AGENCY PETE WILSON, Governor
CALIFORNIA CONSERVATION CORPS -

. 7"~n Diego Service District

{1 Mata Way

San Marcos, CA 92069

(619) 736-0294 FAX (619) 736-9983

October 5, 1994

Mr. Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 "S" Street, North Building, Suite 400
Sacramento, CA 95814-7243

Dear Sir:

Please accept the following comments concerning the Pay for Performance
Program for State managers and supervisors. While I have no real concern
about the adoption of a Pay for Performance Program, I am concerned
about the issue that there are current managers in our Headquarters Units
that have salary levels above those of Field managers who have greater
responsibility.

If manager levels are going to be brought in line, then as a Field manager
with the California Conservation Corps, I first would like for my salary to
be brought in line with the responsibility of my duties as it relates to those
of other managers in our Headquarters Units. (While your department has
said that we should receive these increases, you have not approved this
increase because of funding issues.) Second, there needs to be some effort
made toward bringing the field manager's position in the CCC in line with
like classifications in our Headquarters Unit and other state departments.

- Besides the above, I think something needs to be said about the
relationship of the manager's performance for pay with the budget process.
It is very hard to do some tasks without having the necessary funding to
do the task at hand. The process should start with the development of the
department's budget. What the manager will be graded on should be a part
of the budget process. If I, as a District Director, have established as one of
my performance standards, to place 20% of my corpsmembers in post-
employment, I cannot accomplish this without having the funds to support
this effort. In line with the above, the proposed text does not discuss the |~
issue of adjusting standards during the performance period because of
issues such as budgets, and the appointing powers changing direction.




Considering the development of the Pay for Performance differentials, I
think a closer look needs to be taken of all managers in the California

Conservation Corps

Thank you for allowing me the opportunity to provide the above input
into the process.

Yours in service,

(%%ﬁfv
T E. Hunter

District Director
San Diego Service District

WEH:df
cc:  Walter Hughes




September 26, 1994

Richard Leijonflycht

Department of Personne Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

This is to comment on the revision to the proposed regulations relating to a
new Pay for Performance program.

Although I believe the amendments to the package have made some significant
improvements, I still have a concern, which is even somewhat exacerbated by
the studies now included as support for the regulation package.

The studies demonstrate that a good many entities use pay for performance
programs. They also show, however, that these entities use a variety of other
pay practices not utilized by the state. There is nothing to show that it is
specifically the pay for performance feature that makes these plans successful.
It is possible that greater success could be linked, for example, to the bonus
aspects of their pay plans, or to the supervisory differentials allowed in pay or
benefits, or to the long term incentives. It seems unreasonable to assume that
it is this one feature that creates the success to which the state aspires. One
might as reasonably assume the success of the plans is tied to a combination of
features, or other features entirely. Since the goal of the program is to
improve the state's managerial and supervisory performance, it seems essential
to have data which supports the assumption used. Lacking such support, it
may turn out that the program is designed using faulty logic, and
implementation could result in an unsuccessful effort to improve performance,
or even a diminishment in performance through loss of morale.

It is also of interest that surveys show that of government jurisdictions using any
type of pay for performance, only six apply the program to two thirds or more
of their non-represented staff. Only five apply such a plan to base pay
adjustments for supervisors. It is especially noteworthy that the federal
governmnet dropped lower levels from its plan and applies it only to senior
executives. California is proposing to apply its program to all supervisors and
managers. This is fairly close to 100% of non-represented staff. The basis for
this specific decision, which differs broadly from the practices of other agencies
surveyed is unclear.



In light of the "mixed reviews" on applying pay for performance to ALL
supervisors and managers, perhaps a pilot approach is merited, trying the
program first on higher level managers and then, if successful, moving it down
in the organization. This test, however, to be effective, cannot be the
"retroactive” effective date currently proposed for managers. This retroactive
period does not allow for an accurate evaluation of the program's impact. A
future planned test could also address some of the alternate pay practices
mentioned above, testing those for effectiveness and further implementation.

I appreciate the efforts that DPA has made to improve the regulatory package
and look forward to further modifications to enhance its value even more.

olite TG

1344 3rd Avenue
Sacramento, CA 95818
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CALIFORNIA STATE SUPERVISORS INC.

1108 “O” Street - Sacramento, CA 95814 - (916) 326-4257 - (800) 624-2137 « FAX (916) 326-4364

An Affiliate of the California State Employees Association -

October 11, 1994

- Richard Leijonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento, CA 95814-7243

RE:  Comment Regarding Revisions to Proposed DPA Regulations 599.799.1 and 599.799.2
Dear Mr. Leijonflycht:

Please consider these comments an augmentation of our prior written comments and oral
presentation that we furnished on August 30, 1994 concerning the subject of Performance
Appraisal and Compensation.

1. We recognize that DPA's proposed revisions are a substantial departure from the
originally announced "Pay for Performance" program. In many ways, concepts in these ~
revisions vastly improve the acceptance of how compensation may be more closely
linked with performance expectations.

2. Nevertheless many substantive portions of these revised regulations remain illegal, for the
very same reasons that we cited in our August 30, 1994 testimony (please refer to the —
attached written comprehensive presentation).

3. In addition, 418 managers are currently working without the cost of living increase that
the California Legislature specifically authorized on January 1, 1994 because DPA
implemented illegal procedures. These revised regulations do not solve this serious
problem. DPA must move the effective date of any regulations on this subject to July 1,
1995 or force 418 appeals and perhaps 418 lawsuits to correct these inequities. Evidence
of this fact is attached in the form of a lawsuit we have already filed on behalf of six Data
Processing Managers employed at the Teale Data Center. We urge DPA to resolve this
crisis by withdrawing the effective date contained in any previous illegal regulations. A
fresh new start effective July 1, 1995 is the only way to avoid more appeals and more
lawsuits resulting from the ill conceived prior program implementation.




Richard Lejonflycht
October 11, 1994
Page two

4. The numerous state departments have not had sufficient lead time to develop a system of
performance ratings consistent with these proposed regulations. DPA is putting the cart s
before the horse by requiring departments to apply criteria before final regulations are
legally adopted. Premature directives by DPA are forcing departments to use
performance rating forms not yet formally approved by DPA, in violation of Government
Code 19992. '

5. We stand by our previous recommendation that DPA develop and require use of only one
performance rating form to assure consistent application and uniform evaluation practices
statewide. Otherwise, employees in one department risk being evaluated far differently
than in another department, though they hold status in the very same classification.

6. We oppose separate appeal procedures for performance appraisal and appeal of salary
increase denial. We also oppose proposed limitations for appealing performance
appraisal. Two appeal procedures in the same regulation is already causing widespread
confusion among employees and those who will be administering these regulations. We
favor using the appeal language contained in the salary increase denial appeal and
elimination of the limited grounds for appeal contained in the performance appraisal
appeal.

7. We desperately need to solve the serious problem concerning those 418 managers who
are currently trapped by DPA's premature and illegal program implementation. Together
we can resolve the remaining problems and produce a successful outcome if we are not
burdened by the necessity of more appeals and lawsuits to overcome DPA's past
mistakes. We urge that DPA cooperate with us by using an effective date of July 1, 1995
so that a worthwhile program has a better chance of acceptance.

Sincerely,

2L Nl o

Al Riolo

Senior Labor Relations Representative
Association of California State Supervisors, Inc.
1108 O Street

Sacramento, CA 95814

Phone (916) 326-3274

(1Y%




Association of

CALIFORNIA STATE SUPERVISORS, INC.

1108 “O” Street - Sacramento, CA 95814  (916) 326-4257 - (800) 624-2137 « FAX (916) 326-4364

An Affiliate of the California State Employees Association

PAY FOR PERFORMANCE
A PRESENTATION B
THE ASSOCIATION OF CALIFORNIA STATE

| AUGUST 30, 1994

On April 1, 1994, Sacramento Superior Court Judge Roger K. Warren declared
DPA's original "Pay for Performance (PFP)" regulation illegal and he restrained DPA
from further implementation.

Substantive portions of DPA's revised regulations, as proposed for the August 30,
1994 regulatory hearing, are also illegal.

The paramount public policy issue is not whether a 3% pay adjustment is
unreasonably too high; but rather, how to evaluate the degree of efficiency, that
state employees demonstrate, when performing their duties and responsibilities,
everyday. '

The Department of Personnel Administration (DPA) has failed to effectively
administer the report of performance system already prescribed in law; DPA's
proposed regulations that confuse this issue with pay, merely make matters worse.
Until this fact is acknowledged by the administration, clouding the central issue of
DPA's responsibility, under current law, with pay actually hampers true performance
evaluation reform.

A study by the Legislative Analyst concludes that Governor Wilson's actions confuse
basic concepts of performance, merit, COLA and prevailing rates of pay. DPA is
trying to do more with its regulations than permitted by law; the administration is
infringing on legislative authority and true pay reform requires legislation to recast
state laws.

Rather than committing a series of illegal acts that are devastating to employee
morale and sending the wrong message, the administration should withdraw these
proposed regulations in favor of introducing legislafion in 1995 to establish proper
public policy.

In the meantime, the Department of Personnel Administration, (not merely individual
departments) must fulfill legal responsibilities, under existing laws, for establishing
standards of performance and distributing a work performance rating form (or forms)
based on fundamental criteria:

. The rating form must describe essential factors to be rated that are directly
related to work efficiency.



. The factors must be appropriate to duties and responsibilities contained in
class specifications and job duty statements in order to prevent favoritism and
recognize merit.

. The factors must express clear work expectations with a guarantee they have
been known and discussed by rater and rated at least six months before any
rating report is due.

. When guantitative expectations will be evaluated, they must be stated in
advance; objective standards for measurement must be clearly identified.
How much will be done by when? By what standard of measurement?

. When gualitative expectations will be evaluated, they must be stated in
advance using objective measures of thoroughness, accuracy, degree of
usefulness, timeliness and effectiveness. How useful is the task? By what
measurement of effectiveness?

. The rating form must be uncomplicated, easy to use and self explanatory;
paperwork must be kept to a responsible minimum.

. During the review period, frequent informal conversations about work
progress, strengths and weaknesses and any change in expectations must
be guaranteed to occur so there will never be any surprises at the end of the
review period.

. The rating method must be simple, rapid, valid and applied uniformly; it must
be an inexpensive system to use that conforms to merit principles contained
in the State Civil Service Act.

. DPA must meet its legal responsibility for central administration of the system
and serve as a neutral agency in appeals permitting use of the grievance
process. This assures that the performance evaluation procedure and rating
form have been utilized, both by rater and rated, as intended.

. The performance evaluation must never be used as punishment, but serve to
acknowledge level of efficiency as accurately and objectively as possible and
used to plan how aspects of performance could be improved.

Language which the California Legislature intentionally inserted in the final Budget
Act (SB 2120) specifically prohibits any amount less than 3%, contained in collective
bargaining Memoranda of Understanding for other state workers, to be paid to state
managers and supervisors effective on the same date as rank and file pay
increases.




BACKGROUND - NEW LEGITIMATE PAY SYSTEM OR POLITICAL PLOY?

After three years with no pay increases, including a five (5) percent salary
decrease in 1991, the California Legislature earmarked cost-of-living adjustments
(COLA) for state employees limited to five (5) percent in 1994 and three (3) percent in
1995 (tied specifically to a rise in the Consumer Price Index (CPI).

Governor Pete Wilson forbid use of funds for COLA purposes. Instead, on
December 8, 1993, he ordered immediate imposition of a "performance-based pay
system" to impact state managers on January 1, 1994, impact state supervisors on
January 1, 1995 and impact state rank and file employees in future collective
bargaining negotiations. Timing of this sudden departure from legislative intent,
appeared to be politically motivated as Wilson faced a tough election year.

Acting on the governor's command, on December 10, 1993, the Department of
Personnel Administration (DPA) issued Management Memo 93-80 containing an
underground regulation. It authorized department directors to award a pay raise of up
to five (5) percent in 1994 and up to three (3) percent in 1995 to managers and
supervisors certified as performing their jobs "successfully", a term that remains
undefined.

DPA renounced responsibility for development, installation, regulation and
evaluation of a new uniform statewide performance appraisal system linked with pay.
Essentially, DPA natified departments to devise their own "pay for performance”
methods.

DPA refused to establish any objective performance standards or offer a valid
appraisal report form and system of performance ratings required by Government Code
Sections 19992 - 19992.3 and Government Code Sections 19992.8 - 19992.14.

By this abdication, DPA nullified and violated state laws requiring coordinative
control over performance evaluation and related pay by a central agency to secure fair
and uniform treatment.

DPA's impulsive act created disruption and confusion among state supervisors
and managers; their morale plummeted to a new all time low (as determined from
surveys conducted by an independent opinion research company, Meta Information
Services).

Employee organizations representing state supervisors and managers
responded by filing several lawsuits.

The State of California has the largest state civil service workforce in the world,
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comprised of about 4,000 managers, almost 20,000 supervisors and more than
140,000 rank and file employees. it's doubtful that any respected practitioner of sound
personnel administration would advise installing a true performance pay program,
covering this huge workforce, in a slipshod and illegal manner. Personnel experts know
the importance of establishing an atmosphere of trust combined with effective
communication and training before adopting new performance evaluation methods and
redirection of pay. In stark contrast, the near certainty of creating more disenchantment
than incentive, from a system conceived and imposed outside the rule of law, provides
clear evidence of defective public policy. To a large extent, this issue involves
credibility and reinforces distrust of DPA.

SUPERIOR COURT RULES DPA ACTION ILLEGAL

On April 1, 1994, Sacramento Superior Court Judge Roger K. Warren declared
DPA's "Pay for Performance (PFP)" regulation illegal and he restrained DPA from
further implementation.

The judge reasoned that DPA, acting on Wilson's order, had violated the rule of
law requiring regulations to be promulgated in compliance with the Administrative
Procedure Act. DPA also violated Government Code Sections 19826 and 19829
dealing with salary ranges and pay steps.

The court deferred judgement on the legality of other elements within PFP,
construing these issues moot upon throwing out DPA's entire underground regulation.

By this ruling, however, the court delivered a strong message that the end does
not justify illegal means when determining public personnel policy. The public interest
is not served when operations of government, with unique responsibility to citizens in
general and taxpayers in particular, are not conducted in a planned, systematic manner
and when legal procedures are not logically or equitably applied. Successful public
personnel administration demands fully meeting the intent of existing laws and
regulations, not abusing or violating them.

In contrast, what kind of message is delivered by a state governor and his central
personnel agency to employees and the public when those in charge of government
violate the rule of law and appear to do so intentionally? Do they act as models for
successful and efficient performance? Or is it simply a matter of "do as | say, not as |
do"?

The soundness of personnel policies and the effectiveness of procedural
methods to reach worthwhile objectives for this state depends on the present condition
of the personnel system, its history, evolution and the impact from suffering a decade of
neglect and budget deficits.




The state's employees have suffered enough from knee-jerk governance. What
they need is sound planning, proven tools of personnel administration for recruiting,
retaining, classifying promoting, training, paying and evaluating the performance
efficiency of the work force.

Exactly what does pay for performance mean? How does it differ from existing
State Government Code and Regulations that already legally define "skill", "effort",
"responsibility”, "salary", "performance appraisal reports", "merit salary adjustments"
and incentive pay through "managerial bonuses" and "supervisor performance
awards"? And what is the legal definition of "successful"? Isn't the singular issue in this
matter the degree of efficiency with which an employee performs the duties and
responsibilities of a position when clear and reasonable expectations are known?

DPA's underground regulation did not clarify these personnel practices and
terms - it confused them more.

Under the circumstances, it is easy to see why elements of the PFP are every bit
as illegal as the process DPA used when attempting to establish it illegally.

Governor Wilson and DPA officials are guilty of a violation of the public trust;
their performance has been irresponsible because it has been declared illegal as
determined by a court of law. They are not performing their jobs "successfully". They
need to recognize that individual actions without sound planning, proper program
development, advance employee communication, lead time to implement with
adjustments, training of personnel and trial runs are merely political expedients.
Arrogant governance is undesirable and unacceptable.

Public personnel policies and procedures affecting the state workforce should be
supportable by logic and facts in light of the history and broad considerations of state
civil service, its people and its merit system as a whole.

~ In the management of California state personnel affairs, fair treatment, equality
under the law, merit principles, reasonable remedies, speedy appeals and safeguard
from favoritism require uniform procedures and objective criteria.

DPA is making a serious mistake by stubbornly insisting on promulgating a
regulation on "pay for performance”, at this time, in view of these recent legislative,
budgetary and legal developments.

DPA DECIDES TO PRESS ON WITH DEFECTIVE REGULATIONS

On July 1, 1994, DPA published notice of regulatory action to promulgate
essentially the same "pay for performance" regulations that Sacramento Superior Court
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had ruled illegal on April 1, 1994.

Proposed Regulation 599.799.1 purports to cover Managerial Performance
Appraisal and Compensation. Proposed Regulation 599.799.2 purports to cover
Supervisory Performance Appraisal and Compensation. Neither comply with
Government Code Sections 19992 - 19992.3 and Government Code Sections 19992.8
- 19992.14. These laws require DPA to itself ". . .provide a system of performance
rating. . .designed to permit as accurately and fairly as is reasonably possible, the
evaluation. . .of each employee's performance of his or her duties"; not turn these
functions over to departments willy-nilly.

Through these proposed regulations, DPA is abrogating its own legal
accountability to administer a uniform merit system under the law for assuring state
employees - and the public - that evaluation of work performance will be objectively job
related, valid and fair.

LEGAL DEFECTS IN THESE PROPOSED REGULATIONS ARE MANY: VIRTUES
ARE FEW

Generally, in violation of laws, these regulations substitute subjective judgement
in place of merit and fail to provide a uhiform rating process for evaluating ". . .the
quantity and quality of work which the average person thoroughly trained and
industriously engaged can turn out in a day. . ." as required by Government Code
Section 19992(a). Also DPA renounces its role under the law for establishing
standards of performance for each class of position, exercising coordinative control,
investigating administration of the system and enforcing adherence to objective
standards as required by Government Code Section 19992.1(a). Finally, DPA
renounces any responsibility for hearing appeals concerning departmental compliance
with its own regulations and the laws of the state. In short, these regulations sanction
pay by personal opinion rather than pay based on merit principles with assurances of
due process. '

If these regulations are adopted, results affecting pay can be predicted to be as
widely varied as the personal opinions of those doing the rating. Without
predetermined uniform criteria and a standardized system of performance ratings, that
performance which will be considered "successful" by some will be rated "unsuccessful"
by others. (The term "successful" used in these regulations is undefined.)

Evidence of this conclusion is supported by actual experience with the illegal
regulation that DPA implemented on January 1, 1994. While DPA reports that about 88
percent of all eligible managers received a full five (5) percent pay raise with this
process, another 418 managers did not - and DPA has refused all appeals.




As tangible evidence of this gross deficiency, today at this hearing, we have a
copy of a draft lawsuit that the Association of California State Supervisors is preparing
to file on behalf of six managers employed at the Teale Data Center because they were
denied a pay increase and were not given a written report of performance. When we
filed a grievance, neither the data center, nor DPA permitted any recourse to this
injustice. If these same regulations are adopted, the state may be deluged with
hundreds of such lawsuits. Do these proposed regulations represent an acceptable
administrative process for resolving employment practices disputes. Or do they return
us to the 1930s, before the California Civil Service Act, when our only way to get fair
treatment was to go to court?

We have ample evidence from among the 418 managers who were denied a pay
raise that exemplary performance was actually documented in written reports of
~ performance issued both before and after January 1, 1994, yet a pay raise was denied
by the department director based on personal opinions unrelated to performance of
duties. When this occurs under these proposed regulations, there is no reasonable
recourse because nothing in the regulations provide a means of enforcement or appeal;
to a neutral agency such as the State Personnel Board.

Of all the defects with these requlations, the chief objection is that when an
employee is inappropriately harmed, nothing can be done to correct the injustice but
proceed to a court of law.

Without a fair and effective appeal process, California has no merit system.
Without a merit system, California has a system of favoritism in violation of the
California State Civil Service Act. Abdication of responsibility for establishing
quantitative and qualitative standards, investigating administration of the system,
enforcing adherence to objective standards and hearing appeals is unacceptable public
policy. ‘

PROPOSED REGULATIONS CONTAIN NUMEROUS VIOLATIONS OF STATE LAW

On April 1, 1994, Sacramento Superior Court declared DPA's "Pay for
Performance" underground regulation illegal largely due to promulgation defects. The
court deferred judgement on the legality of other elements contained in the reguiation
construing these issues moot while DPA is restrained from implementation.

DPA has cured promulgation defects by publishing notice and holding a hearing
on these proposed regulations. However, the regulations themselves contain
numerous violations of law as follows:

1. Government Code 19992(a) clearly assigns responsibility to DPA to administer
the state's performance evaluation process and accordi_ng to law, DPA". . .shall
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provide a system of performance ratings. . ." DPA is in violation of this law by
refusing to provide a system of performance ratings for use by departments
covered by civil service. Proposed regulations 5§99.799.1 and 599.799.2,
sections (b) (1) are in violation of this law by stating, "It shall be the responsibility
of each appointing power to ensure that written standards of performance are
developed. . ." According to Government Code 19992(a) the law assigns
responsibility to DPA to ". . .provide a system of performance ratings. . ." The
law does not assign this responsibility to appointing powers and without a system
of performance ratings, appointing powers are left without the key ingredient
necessary to develop uniform written standards of performance in accordance
with law and the civil service merit system.

Section (b)(1) of both proposed regulations requires individual departments to
develop standards”. . .based on individual and organizational requirements."
While this language is consistent with Government code 19992.8 covering
managers, the same language is a violation of Government Code 19992 (a)
covering supervisors which requires mandatory standards ". . .on the basis of the
quantity and quality of work which the average person thoroughly trained and
industriously engaged can turn out in a day."

Proposed regulation 599.799.2 covering supervisors violates Government Code
19992.1(a) which states, "The evaluation shall be set forth in a performance
report, the form for which shall be prescribed or approved by (DPA)." Yet DPA
has failed to prescribe any performance report form to use for implementing in
this proposed regulation. Moreover, the regulation fails to set forth procedures
for obtaining DPA approval of any other performance report form, leading to
abrogation of responsibility that Government Code 19992.1(a) clearly assigns to
DPA.

Abrogation of responsibility by DPA, in violation of law is even more pervasive
concerning administration of the performance system, enforcement and appeals.
While Government code 19992.1(a) and 19992.9 contain the permissive word
"may investigate administration of the system and enforce adherence to
appropriate standards," language contained in section (e) of both regulations
effectively removes DPA entirely from the process, thus voiding responsibility
clearly assigned to DPA by law. Where section (e) of both proposed regulations
contain the mandatory words "appointing power shall specify the process (for)
appeals regarding performance appraisals. . .and (e)(2) appointing power shall
be the final level of review for these appeals. . ." this language, illegally, nullifies
responsibility for performance system administration, enforcement and appeal
placed squarely on DPA by law. Government Code 19815.4(e) states that the
DPA Director, "shall hold hearings, subpoena witnesses, administer oaths, and
conduct investigations concerning all matters relating to (DPA's) jurisdiction."
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Both proposed regulations violate Government Code 19992.3(a) and 19992.11
because they represent a veiled attempt to promulgate department rules
containing illegal acts that are cited above. While there is no question that these
laws authorize DPA to prescribe certain things by department rule, DPA has no
right to prescribe illegal acts or procedures merely by prescribing them in a
department rule. In short, DPA has no legal right to act illegally by prescribing an
illegal department rule. To the contrary, Government Code 19815.4 requires that
the Director of the Department of Personnel Administration ". . .shall (b)
Administer and enforce the laws pertaining to personnel (and). . .formulate,
adopt, amend, or repeal rules, regulations, and general policies. . .which are
consistent with the law. . ." Therefore, DPA is also violating Government Code
19815.4(e) by renouncing responsibility it has under the law to ". . .Hold
hearings, subpoena witnesses, administer oaths, and conduct investigations
concerning all matters relating to the department's jurisdiction."

On April 1, 1994, Sacramento Superior court Judge Roger K. Warren declared
DPA's Pay for Performance regulation illegal , in part because it violated
Government Code 19826 concerning salary ranges. DPA's newly proposed
regulations 599.799.1 and §99.799.2 also violate this section of the law as ruled
by Judge Warren.

Additionally, on April 1, 1994, Sacramento Superior Court Judge Roger K.
Warren declared DPA's Pay for Performance regulation illegal, in part because it
violated Government Code 19829 concerning pay steps. DPA's newly proposed
regulations 599.799.1 and 599.799.2 also violate this section of the law as ruled
by Judge Warren.

Government Code Section 19827.2(c) defines terms used in connection with pay
administration. "Skill" includes the intellectual or physical skill required in the
performance of work. "Effort" includes the intellectual or physical effort required
in the performance of work. "Responsibility" means the responsibility required in
the performance of the work, including the extent to which the employer relies on
the employee to perform the work, the importance of the duties, and the
accountability of the employee for the work of others and for resources. "Salary"
means the amount of money or credit received as compensation for services
rendered (by employees who exert effort, demonstrate skill and carry out their
duties and responsibilities for the benefit of their employer, the State of
California). Section (c)(1) in both of DPA's proposed regulations use new terms
that are not defined including "successful performance”, "certification" by
appointing power and others. What do these terms mean? Neither is "pay for
performance” defined . Without an accurate definition of these key terms, DPA's
proposed regulations are confusing, subject to intense controversy and
unintelligible.




10.

Both proposed regulations violate Government Code 19832 (a) governing Merit
Salary Adjustments. As stated above in 4 and 5, DPA has no legal right to
abrogate its responsibility under the law or to prescribe an illegal department
rule. DPA has failed to define the term "successful" or to provide a "system of
performance ratings" required by. Government code 19992(a) and thereby both
proposed regulations are devoid of a description of "standards of efficiency"
which Government Code 19832(a) mandatorily requires DPA to prescribe.

Section (e) of both proposed regulations violates several state laws contained in
the Government Code, including but not limited to Government Code Sections
19828(a), 19834(a), 19835(a), 3528, 3530 and 3532. All of these statutes
prescribe due process and appeal rights guaranteed by law which DPA is
seeking to eliminate by drafting illegal regulations, which in turn is a violation of
Government Code 19815.4(b) and (d). Hereby is a detailed description of these
violations of law.

A Section (e) of both regulations seeks to give each appointing power
mandatory and final authority to hear appeals and then places severe
limitations on grounds for appeal concerning salary increases. This
language violates Government Code 19828(a) which requires DPA to
provide a "reasonable opportunity to be heard to any employee affected
by a change in his or her salary range." The word "heard" is clarified in
Government Code 19815.4(e) meaning that it is DPA's responsibility
under the law to "hold hearings, subpoena witnesses, administer oaths
and conduct investigations concerning all matters relating to the
department's (DPA's) jurisdiction." Doing otherwise would defeat the
state's merit system principles and deny due process since the only
available appeal would be to the same appointing power who created
need for appeal by withholding a salary increase that is authorized by the
California State Legislature. If language in Section (e) of the proposed
regulations is permitted to stand, it is reasonable to conclude that the
state will be inundated by hundreds of lawsuits each time that a change in
salary range occurs but pay is withheld by the appointing power.

B. Government Code 19834(a) states, "Automatic salary adjustments shall
be made for employees in the state civil service in accordance with this
chapter. . .(when funds are authorized by the California State Legislature).
Government Code 19835(a) states, "The right of an employee to
automatic salary adjustment is cumulative for a period not to exceed two
years and he or she shall not, in the event of such an insufficiency of
appropriation, lose his or her right to such adjustments for the
intermediate steps. . ." Thus, itis illegal for DPA to deny, by regulation,
automatic increases funded by the Legislature. This power is reserved to
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the California Legislature and may only be revised by passing a new law.

C. Section (e) of both proposed regulations seeks to place unreasonable
restrictions on matters subject to the grievance procedure in violation of
state law. Government Code 3530 authorized grievances by supervisors
and managers (excluded employee organizations representing their
excluded members in their employment relations). And Government code

‘3532 prescribes, "The scope of representation. . .shall include all matters
relating to employment conditions. . .including wages, hours and other
terms and conditions of employment." And, moreover, Government Code
3528 requires, ". . .the objective consideration of issues raised between
excluded employees and their employer "both in grievances and on
matters for which they have a right to be heard. Therefore, these statutes
prohibit appointing powers from being the final authority on matters within
the jurisdiction of the Department of Personnel Administration.

The point of this analysis is that, on orders from Governor Wilson, DPA is trying to
revamp the entire pay structure of the State of California using illegal regulations rather
than legislation. Sacramento Superior Court has already declared DPA's first attempt
illegal. If Governor Wilson wants a true pay for performance system - and widespread
acceptance - he shouldn't abuse the regulatory authority of DPA; he should seek
changes the proper way, by introducing legislation to establish clear public policy.

PAY THEORY - WHAT OTHER EMPLOYERS DO

All employers, whether public sector or private industry, use one of three basic
compensation systems and more often use combinations or variations of all three.
These are:

1.

All maidr employers establish a schedule of base pay rates, ranges or grades,
normally with an eye to the competitive labor market, determined by salary

surveys. From time to time, both private employers and public jurisdictions raise
their entire base salary schedule in reaction to labor conditions and inflation
(includes cost of living adjustments - COLA). Consideration is also given to
competitive occupational supply and demand forces as well as internal "like pay
for like work" pay principles. Information and data on base salary levels paid by
employers is readily available from surveys conducted by compensation
consulting firms. These consultants also report on amounts that base salaries
are rising and amounts that compensation budgets are projecting for future base
salary increases. For example, in May 1994, Hewitt Associates reported that
base salary increases are averaging three (3) percent and, in August 1994, The
Wyatt Company reported that compensation budgets for next year are projecting
an average 4.2 percent increase in base pay. Similar survey resuilts are
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available from William Mercer Incorporated, The U.S. Bureau of Labor Statistics,
the American Compensation Association and many others. A three (3) percent
increase in base pay rates authorized by the California Legislature effective
January 1, 1995 for all California state civil service employees is reasonable by
these comparisons.

All major emplovyers establish a method of salary progression within ranges (not

including promotions), normally with consideration given to performance, merit,
experience, time in grade or some combination. All major private and public
employers use classification and pay structures to accommodate virtual annual
pay increases within predetermined salary ranges of various lengths, often
established at 40 to 60 percent from bottom to top of the range. Progression
methods within these ranges are commonly called performance raises or merit
increases among other terms. Some employers specifically link the amount of
individual progression to performance evaluation and reports of performance,
while others make no such direct connection. Private firms commonly permit
individual progression by different levels of increase. Hewitt Associates' most
recent survey reported in May 1994 that performance/merit pay increases are
averaging about seven (7) percent in private companies. In contrast, public
employers commonly establish a predetermined amount of salary progression,
generally five (5) percent, titled merit increases, available to all employees below
the maximum of the salary range, provided that performance is standard or
better. However, salary.ranges are generally less than 30%. The State of
California already has a similar system established by State law. However,
features of the California system are subject to modification and when necessary
such modifications must properly be done by legislation, not, merely DPA
regulation.

Some major employers establish a method of special incentive pay, not
permanently attached to base pay such as, stock options, sales commissions,

special bonuses, or other.pay often tied to a specific measurable objective. All
too familiar are reports published in the Wall Street Journal, Business Week and
other business publications about outrageous levels of compensation paid to
private industry executives, often in the form of incentives combined with base
pay and extremely generous perks. Last year, median total compensation for
Fortune 500 CEOs was a record $3.8 million, including salary, bonuses, long-
term incentives and stock options. Another pay study of executive staff below
CEOs reported median total compensation of $1,776, 168, the highest since the
survey began in 1989, of which $593, 382 was stock options, bonuses and other
incentives. Individually, Michael Eisner of Walt Disney was paid $203 million,
most of the amount from stock options. This amount of pay for one business
executive is about one and one-half times the total amount needed to cover a

3% pay increase for all state employees. Sanford Weill of Travelers Inc., got
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1.

$52.6 million while Roberto Goizueta of Coca-Cola Co. got $14.5 million
including $9.48 million from stock options and another $2.2 million bonus. David
Whitwam of Whirlpool Corporation took home $11.8 million including $6.3 million
from stock options and $3.4 million from various incentives. The highest paid
woman executive is Turi Josefsen of U.S. Surgical who got $26.7 million total
compensation including special incentives. Closer to home, Daniel Crowley of
Foundation Health Corporation got $1,040,759 including a bonus of $570,010
and incentives of $110,896 plus another $1,251,200 from stock options. Erwin
Potts, CEO of McClatchy Newspapers Inc. publisher of The Sacramento Bee
captured $1,040,759 including a $570,010 bonus and $110,896 in other
incentives plus stock options valued at $134,687 while Gregory Favre,Vice
President of News for McClatchy Newspapers, inc. collected $297,361 including
a $42,829 bonus and $59,532 in other incentives plus stock options valued at
$83,793. State employees help pay for all of these lavish salaries with their
purchases at the cash register. In striking contrast, California Governor Pete
Wilson's entire annual salary is only $114,000 (reduced 5% voluntarily from
$120,000 authorized by law); or looked at another way, Michael Eisner of Walit
Disney gets 1.691 times the pay of Governor Wilson. Which of the two are being
paid for performance? Annual salaries of California's State Constitutional
Officers such as Treasurer and Controller, is set by law at only $90,000. These
elected officials of the nations most populous state - that employs more workers
than any California private corporation, with a $54 billion budget and who
oversee an economy that is eighth largest in the world - are also allotted $40,000
from a special Constitutional officers fund. State legislators are currently paid
$52,500 annually which will increase to $72,000 in 1995 plus an average
$21,200 a year for living expenses and an expense free automobile. The annual
salary of a Superior Court Judge is $114,000 with no stock options, no bonuses
and no other special incentives. As an incentive to state employed middle
managers, California once had a Managerial Performance bonus Program
ranging from $750 to $5,000 lump sum for a very limited number of state
executives and a Supervisor Performance Award Program ranging from $250 to
$750 lump sum for a very limited number of middle managers. Both of these
pay for performance programs have been suspended or repealed.

PAY PRACTICES OF THE STATE CALIFORNIA

California has a salary range base pay system similar to common practice of
other public jurisdictions, and private employers with far shorter salary ranges

than is common in the private sector from bottom to top.

The intent of state law, Government Code 19826, is to permit periodic salary

adjustments to remain competitive in the labor market and reflect inflation just as other
major employers adjust their entire schedules from time to time. According to
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Government Code 19826(a):

"The department shall establish and adjust salary ranges for each class of
position in the state civil service subject to any merit limits contained in Article VII
of the California Constitution. The salary range shall be based on the principle
that like salaries shall be paid for comparable duties and responsibilities. In
establishing or changing such ranges consideration shall be given to the
prevailing rates for comparable service in other public employment and in private
business. . ."

In recent years, political and budget problems have relegated this law
inoperable. State employee salaries have fallen far below prevailing rates. The
legislature has barely been able to fund minimal cost of living increases of five (5)
percent effective January 1, 1994 and three (3) percent effective January 1, 1995.
What is most troubling is the disparity between enormous amounts captured by
business executives whose performance is perceived to be linked with pay, over the
actual take home pay of state supervisors for the work they perform. For example, the
pay of an office Service Supervisor |, a basic supervisory class in all departments, is
$1,979 - $2,406 per month. After a full three (3) percent pay raise, this state supervisor
will be lucky to clear additional take home pay of $50 per month after taxes and
deductions. A Caltrans Maintenance Supervisor is paid $2,708 - $3,259 for work
performed and responsibility for supervising highway workers, sometimes under the
worst possible conditions of nature and society. Governor Wilson's effort to place illegal
restrictions on availability of this small three (3) percent increase in pay, implies all are
paid too much. Yet the gap, has widened between what state managers are paid, and
what business executives get, who are perceived to be paid for performance, to the
point that the average business executive captures an incredible 157 times the
average pay of state managers and supervisors. And the gap continues to get
progressively worse as the state experiences budget deficits year after year to pay for
services, such as prisons, that California can no longer afford. Until the state can
afford to pay prevailing rates, it appears to be quite inappropriate to impose the election
year euphemism of "pay for performance" on an otherwise, beaten down civil service
pay structure.

2. California civil service also has an established method of progression within
salary ranges (not including promotions) that is based on merit authorized by

Government Code 19832(a). The state system is very similar to that of other
large employers whenever existing laws prescribing performance evaluations
and reports of performance are enforced. DPA has a very poor record of
performance evaluation enforcement, not due to inadequate laws, rather due to
insufficient staff resources from slashed budgets. One major weakness in the
state's salary progression method is unavailability of longer salary ranges from
bottom to top. Another serious weakness is the very severe compaction of one
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range upon another. No illegal “pay for performance” gimmick will correct these
extremely serious defects. Disingenuous "pay for performance," merely will
make a bad situation even worse.

3. California civil service has no special incentive pay method even close to
business use of stock options, generous commissions, extravagant bonuses,

lavish perks or other bounteous special incentives to reward exceptional
performance. Governor Wilson and DPA are fooling noone into believing that by
hijacking a three (3) percent increase, intended by the legislature clearly as a
cost of living adjustment based on CPI that, by some sort of magic, all the
state's problems will be solved.

PERFORMANCE EVALUATION THEORY

All major employers, whether private business or public jurisdictions, have some
method for performance evaluation and reports of performance in their personnel policy
manuals. Most performance evaluation programs are only as good as management's
sincere commitment to establish an atmosphere of trust, clarify job related expectations,
open feedback channels, provide objective enforcement of the system with assistance
and standards that make sense and provide an objective appeal process. Management
consultants offer a myriad of both standardized and custom performance evaluation
systems. The newest methods attempt to link employee performance to bottom line
organization and financial objectives.

STATE OF CALIFORNIA PERFORMANCE EVALUATION PRACTICE

California already has a performance evaluation system prescribed in law.
Government Code Sections 19992 - 19992.14 already mandate the Department of
Personnel Administration, ". . .to establish standards of performance for each class of
position and shall provide a system of performance ratings. Such standards shall
insofar as practicable be established on the basis of the quantity and quality of work
which the average person thoroughly trained and industriously engaged can turn out in
a day." Government Code 19992.1(a) states:

The system of performance reports shall be designed to permit as accurately
and fairly as is reasonably possible, the evaluation by his or her appointing
power of each employee's performance of his or her duties. The evaluation
shall be set forth in a performance report, the form for which shall be prescribed
or approved by the department. The department may investigate administration
of the system and enforce adherence to appropriate standards."

One of the first comprehensive performance evaluation systems for state civil
service was established on April 1, 1939. Many others have followed.
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The chief weakness of the state's current performance evaiuation process is that
DPA has neglected it and permitted it to fall into serious disrepair. This neglect by DPA
has nothing to do with "pay for performance”; it has everything to do with lack of
enforcement. DPA has been deficient in establishing current and relevant standards of
performance that are job related; DPA is not currently providing a uniform system of
performance ratings linked to clear and unambiguous performance expectations.
Experience with DPA's "pay for performance" regulation which Sacramento Superior
Court ruled illegal demonstrates that DPA is not likely to do any better job of
investigating administration of the system and enforcing adherence to appropriate
standards, as required by law, with its proposed new "pay for performance” regulations.
As described above, these proposed regulations are more likely to produce hundreds of
lawsuits because they permit DPA to abrogate responsibility for objective administration
and hearing appeals, in violation of law.

LEGISLATIVE ANALYST'S CONCLUSIONS

After studying the various legislative, budgetary and legal developments that
have an impact on implementation of a "pay for performance" concept, in a March 1994
report, Legislative Analyst Elizabeth Hill published these conclusions:

1. The governor's late and sudden redirection of pay appropriations towards an
undefined "pay for performance" program "raises issues of basic fairness. Given
that the purpose of the general salary increase was to adjust employees salaries
for inflation, it is unfair to deny it to managers and grant it to everyone else."

2. "The policy does not adequately reward excellence. . .it sends the wrong
message. . .a policy designed to reward and encourage excellence should at
least provide salary increases greater than those given to other employees. .
.and should guard against the possibility of supervised employees making more
than their manager.”

3. "Actions confuse the purposes of a general salary increase related to inflation
and a merit increase. There are two basic types of pay increase - one intended
to compensate for inflation and one intended to reward meritorious performance.
The 5 percent salary increase negotiated by the DPA for represented employees
and previously authorized for nonrepresented employees (including managers)
was specifically for a COLA to compensate employees for inflation. In fact, the
salary increase effective January 1, 1995 is set at 3 percent to 5 percent,
dependent on a cost-of-living index. Since inflation equally affects all, across-
the-board COLAS make sense. Whether or not a COLA should be granted to
state employees under current fiscal circumstances is a valid issue. Objections
to a COLA because of its across-the-board nature, however, misread its
purpose."
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4. Governor Wilson's unilateral action infringes on the legislature's appropriation
authority. If true pay reform is wanted and needed, "it will require the
involvement of the legislature and the administration to recast the laws (as well
as) regulations and practices surrounding merit pay."

Prepared by Al Riolo,

Senior Labor Relations Representative
Association of California State Supervisors, Inc.
1108 O Street

‘Sacramento, CA 95814

Phone (916) 326-4274

17




[0 /o~

 CALIFORNIA

ASSOCIATION of HIGHWAY

PATROLMEN

October 11, 1994 L

Mr. Richard Leijonflycht

Department of Personnel
Administration

Policy Development Office

1515 S Street, North Building

Suite 400

Sacramento, CA 95814-7243
HAND DELIVERED

Dear Mr. Leijonflycht:

This letter is in response to the September 15, 1994 Pay for Performance
memorandum signed by Wendell M. Coon.

The California Association of Highway Patrolmen represents all ranks of sworn
members within the California Highway Patrol. The CAHP believes the Pay for
Performance (PFP) program, proposed rule 599.799.1, including the newly revised
edition, is still contrary to existing law and as such would be an illegal regulation
if DPA proceeds to implement these proposed rule changes.

Specifically, the CAHP holds that the Pay for Performance Program is contrary to the
v Legislature's direction and desires, is not supported by the Government Code and -

still violates the rights of peace officers pursuant to the Peace Officer's Procedural

Bill of Rights (POBR). In addition, we have numerous questions relating to the
o "study" of "prevailing practices" conducted by William M. Mercer, Incorporated.

For the sake of brevity, and in light of previous public testimony and legal
challenges relating to the Pay for Performance Program being contrary to legislative
intent and pertinent Government Code Sections, I will only address the third and
fourth issues of the above paragraph.

The revised rules relating to PFP contains an appeal procedure for managers and
supervisors who are denied their Pay for Performance raises. The appeal process
identifies the procedure and "grounds" under by such an appeal can be made.
Pursuant to the Peace Officer's Procedural Bill of Rights and related court decisions,
including but not limited to, White v. County of Sacramento, a public safety officer
has a right to an administrative hearing for any action by an employer that results
in the loss of compensation. There are no restrictions which limit the public safety

. officer's right to a hearing. The "grounds" referenced in DPA's revised rule places
restrictions under which an appeal may be made and is therefore in violation of
POBR.

2030 V Street, Sacramento, CA 95818 Fax (916) 457-3398
P.O. Box Ne. 161209, Sacramento, CA 95816 Phone (916) 452-6751




Furthermore, DPA's appeal process clearly states that the impacted supervisor or
manager has the burden of proof in a subsequent appeal. The CAHP totally
disagrees with this qualification and once again directs DPA's attention to POBR and
court decisions which have clearly defined any loss in compensation as "punitive per
se" and clearly saddling the employer has the burden of proof.

The CAHP's second concern focuses on the "prevailing practices" study conducted
by DPA and William M. Mercer. Our questions are narrow in scope because the study
and/or information provided in your latest memorandum appears somewhat limited.
However, we would still appreciate answers to the following questions and a greater
understanding of whether Pay for Performance is actually a prevailing practice,
especially in public service and specifically as it relates to law enforcement.

N When the original Pay for Performance Program was implemented in
December, 1993, DPA claimed that the program was consistent with
prevailing practices. This was a very important and critical point
considering the parameters DPA has in relation to Government Code
Section 19829. DPA's memorandum and Mercer's letter are both dated
August 31, 1994. When were both of these surveys conducted and

completed?
e 2. How many surveys were sent out by DPA? How many by Mercer?
3. Is it possible that the governmental agencies or private business were
L more likely to respond if they had some form of performance based pay

than those who did not?

~ 4. If question number three is a possibility, would it not skew the results
of both surveys?

i 5, The survey results did clarify the level of performance pay. For
example, were survey respondents specifically asked whether
performance pay was in replacement of cost of living raises? Are cost
of living raises which are not tied to performance allowed under any
circumstances?

6. Would the state not currently qualify as having some type of
performance based pay? Are the state's merit salary adjustments based
on performance? Is the State's bonus award program based on
performance?

1. We have contacted a few public and private entities in regard to
performance type of pay systems and have determined that the Pay for
Performance Program being proposed by the State is far more
encompassing than the "prevailing practices" referenced in Government
Code section 19829. Do you have evidence that the state's plan is not
more encompassing? '

8. Sworn members of the CHP have a specific pay statute (Government
Code Section 19827) which specifically identifies the agencies which are
used for compensation comparison. There are five law enforcement
agencies utilized for comparison in this statute. Has DPA specifically
checked to determine what their "prevailing practices" are in regard to
performance type of pay systems?




The prevailing practice survey is very important as it relates to DPA's
requirements pursuant to Government Code Section 19829. However, survey can be
worded in such a way as to taint or contaminate the survey results. The "prevailing
practices" survey ultimately means very little in relation to Government Code Section
19829 without some better understanding. We appreciate your assistance in
addressing these concerns.

If you have any questions, please do not hesitate to call.

Sincerely,
Jim Magrann Jon Hamm

CAHP Supervisory Director CAHP Executive Manager




- . SENT BY:CCPOA 110-11-84 5 3:55PW 5 HEADQUARTERS- 916324002434 2

. o | % /
E£O7/°3

COMMENTS ON PROPOSED RULES FOR PERFORMANCE FAY FOR SUPERVISORS
AND MANAGERS-PROPOSED REVISED REGULATIONS 599.799.1 AND 599.,799.2

SUBMITTED BY CALIFORNIA CORRECTIONAL PEACE OFFICERS ASSOCIATION
DATE: October 11, 1994

The California Correctional Peace Officers Association (CCPOA) submitted comments
in opposition to prior versions of proposed regulations §99.799.1 and 599.799.2 on August 29,
1994. Once again, CCPOA must oppose these proposed regulations for the reasons stated in the
comments submitied on August 29, 1994, as well as for the reasons stated below,

Although the current language has modified mandates which require each appointing
power to develop “clear, job-related, written standards of performance," the proposed
regulations still do nothing to ensure that performance standards will be judged in a similar
fashion on a state-widie basis. Under these regulations neither DPA nor any ather state agency
performs a qualitative review of the appointing powers' various performance standards to bring
about equality for all employees in each classification. Under the revised regulations, a
"successful" supervisor at one prison may still not be performing at the same true performance
level 83 a "successful® supervisor at another prison in this state.

Additonally, the proposed regulations &till do not allow meaningful review of denial of
salary increases. An employee appealing the denial of a salary increase should not required to
bear the burden of proof in these appeals. Currently, in an appeal of a denial of & merit salary
increase (MSA) under Title 2 of the California Code of regulations 599.684, the appointing
power must prove that denial of the MSA is supported by substantial evidence, This protection
is removed for managers and supervisors in the proposed regulations for both MSAs and general
salary increases, The employer should be required to bear the burden of supporting its action
with evidence, as it is the employer that is supposed to keep and enforce “clear, job-related
written standards of performance.”

Finaily, the imposition of these regulations will result in a rapid and irreversible decline
in morale among managers and supervisors, as these employees watch the unfair and
unpredictable application of the "pay-for-performance system." The systems already in place for
employee bonuses and MSAs can accomplish the ends which this system claims to strive for,
without the harmful effects.

For these reason, as well as those expressed by CCPOA in its comments of August 29,
1994, CCPOA urges that these regulations not be adopted.

LA 9290

CCFOA
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COMMENTS ON PROPOSED RULES FOR PERFORMANCE PAY FOR SUPERVISORS
AND MANAGERS-PROPOSED REGULATIONS 599.799.1 AND 599.799.2

RNIA CORRECTIONAL PEACE OFFICERS ASSOCIATION
DATE: August 29, 1994 :

The California Correctional Peace Officers Association has among its dues paying
members both managers and supervisors who work in various classifications within the
California Department of Corrections and the California Youth Authority. Although CCPOA's
managerial and supervisory members do not enjoy the collective bargaining rights that CCPOA’s
rank and file members do, CCPOA's managerial and supervisorial members have enjoyed some
of the same benefits as the rank and file has enjoyed in the past. The proposed regulations put
two of these benefits in jeopardy, namely general salary increases and merit salary inereases,
For that reason, CCPOA is strongly opposed to the implementation of the proposed

DPA has tried to implement this system on a prior occasion. On April 1, 1994, Judge
Roger Warren of the Sacramento County Superior Court, determined that a memorandum and
pay letter issued by DPA implementing a similar pay for performance system for managers was
invalid for several reasons, Failure to comply with Administrative Procedure Act requirements
was one basis for the count’s rejection of the pay for performance system. DPA attempts to
remedy this inequity through its rule making action. However, several other serious deficiencies
in the pay for performance system which were brought forwand in April by the moving parties
are sfill present in the proposed system.

In the form presented, the proposed regulations do away with general salary range cost
of living increases which effectively now raise the wages of all managers and supervisors.
Instead, the regulations propose to base cost of living increases on a certification by the
appointing power that each individual employee's job performance is “successful.” . The
regulations provide no guidance as to0 what "successful” is. This ambiguity will allow for
different appointing powers to impose different standards. In the Depariment of Corrections,
for example, each warden will be able to set different standards for his or her managers and
supetvlsots. A successful supervxsmatmmsmmaymtbepafonmngauhenmelevel as
a supervisor at another prison in this state.

Additionatly, under current Title 2 of the California Code of Regulanm section 599.683
the appointing authority must give an employes who is not at the top step of his or her salary
mngcamentsalaryadjmnmmtequalmonestepmthatemployoessaluymge if that

employee has met the standards of efficiency required for that position. Is a successful employse
under the proposed regulation different from an efficient employes under section 599.683? This
very important issue is left completely to the discretion of the appointing authorities. Some
appointing authordties may interpret these concepts as amalogous, while some appointing
authorities may decide that “successful® is a much moare rigorous standard. This issue is
unresolved by the proposed regulation.
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More importantly, however, is the result of the imposition of the pay for performance
system on COLA increases. If, as DPA asserts, most managers and supervisors are at the top
of their salary ranges, and through the implementation of this program, some will be denied a
COLA increase, then persons in the same classification in state service will be receiving
different salaries notwithstanding the fact that the employees have the same duties and
responsibilities, This very fact scenario is prohibited by the express language of Government
Code section 19826, Additionally, in changing the ranges, Section 19826 requires DPA to
congider prevailing rates for comparable scrvice in other public employment and private
business. Taken together, these two agpects of Section 19826 strongly demonstrated that the
Legislature intended that salary range increases would be given across the board to all
employees, not on a selective individual basis. DPA hag ignored this statutory mandate which
is inconsistent with this pay for performance idea, as it did when it tried to implement the pay
for performance system previously,

Finally, the proposad regulation removes from managers and supervisors the minimal
rights they had for review of denial of MSAs under Regulation 599.684. Under this regulation,
employees at least were able to appeal to the DPA the decision of their own appointing authority
as 10 an MSA. The proposed regulation allows appeal only to the appointing authority who
made the original decision reganding the salary increase or MSA. It is not illogical to note that
the appointing authority will have a vested interest in inguring that its decision is upheld, whether
from a budgetary standpoint or a psychological one. This portion of the proposed regulation will
greatly injure morale within the supervisorial and managerial ranks.

In summary, DPA does not possess proper legislative amthority to implement the
proposed pay for performance system, and the proposed regulations, if implemented, will result
in a system which varies greatly in its application and faimess. The implementation of this
systera will hurt morale and tempt appointing authorities to use their employees as budgetary
tools, For these reasons, the California Correctional Peace Officers Association strongly opposes
these regulations.

LA 9290
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PROFESSIONAL ENGINEERS

Vg IN CALIFORNIA GOVERNMENT
A

October 12, 1994

Richard Lejonflycht

Department of Personnel Administration
Policy Development Office

1515 S Street, North Building, Suite 400
Sacramento CA 95814-7243

Re: Proposed Rules 599.799.1 and 599.799.2 - Pay for Performance
Dear Mr. Lejonflycht:

This letter will sexrve as a follow up with the concerns and
questions we discussed at the Supervisors Meet and Confer session
held on October 6, 1994, regarding the above-referenced proposed
rules. Although we are responding to proposed Rule 599.799.2,
our comments are also intended for Rule 599.799.1 since they are
nearly identical. These comments are in addition to the comments
and objections filed by PECG Attorney, Dennis Moss.

For Paragraph (a), we suggest eliminating the word "all" in the
first sentence. This change is necessary so that there is no
confusion that these rules apply only to civil service employees
in supervisory or managerial positions.

In Paragraph (b) (1), we suggest retaining the word "each" in the
first sentence. This is necessary so that each appointing power
ensures that clear job-related written standards are developed
and kept current for every supervisory and managerial position.

In the third sentence of Paragraph (b) (1), the terms "well
qualified," and "reasonable degree" are used but are not
defined. We strongly urge that you remove them or define these
terms.

In Paragraph (c) (1), the second sentence of the proposed rule
provides that "Supervisors who are certified as successful shall
receive a salary increase equal to the amount of the salary range
increase." Our question is what occurs when a supervisor has

HEADQUARTERS: 660 J Street, Suite 445, Sacramento, CA 95814 « (916) 446-0400

LOS ANGELES: 505 N. Brand Boulevard, Suite 780, Glendale, CA 91203 - (818) 500-9941

SAN FRANCISCO: 1390 Market Street, Suite 925, San Francisco, CA 94102 « (415) 861-5720
TELEFAX: Headquarters (916) 446-0489; Los Angeles (818) 247-2348; San Francisco (415) 861-5360




Richard Lejonflycht
October 12, 1994
Page 2

performed successfully but his/her supervisor fails to prepare
the certification. Will the supervisor still receive the salary
range increase?

It is our understanding that the performance appraisal process
specified in this proposed rule shall also be the basis for

awarding Merit Salary Adjustments (MSA’s). However, the third
sentence of Paragraph (C) (1) appears to conflict with Government
Code Section 19832. This sentence indicates that "...a

supervisor’s performance is successful if he/she has
substantially met his/her appointing power’s performance
standards and related work expectations." Section 19832 (a)
specifies that....each employee shall receive a merit salary
adjustment....when he or she meets such standards of efficiency
as the department (referring to DPA) by rule shall prescribe.

Paragraph (c) (2), to impose disciplinary action against an
employee solely because he or she happens to be at the bottom
step of a pay range appears to violate principles of equal
treatment and just cause.

Paragraph (e) Appeals is confusing and severely limits the
grounds on which appeals may be filed. Paragraph(e) (1) notes
that a supervisor may appeal his/her performance appraisal using
only the excluded employee-grievance procedure prescribed in
Section 599.859 and only on the grounds that the appraisal was
used to abuse, harass, or discriminate against the supervisor.
However, Paragraph(b) (4) states that "If a supervisor does not
agree with the appraisal, he/she shall be entitled to discuss it
with the appointing power or his/her designee, unless the rater
is the appointing power, in which case no further discussion
shall be required." These paragraphs seem to conflict and are
confusing. This needs to be clarified. What happens if the
rules are not followed, performance standards do not exist or are
not communicated or followed, etc. Does an employee have a
right-to-appeal on these grounds?

Currently, Section 599.859 allows a grievance to be filed when
there is a dispute of one or more excluded employees involving
the application or interpretation of a statue, regulation, policy
or practice which falls under the jurisdiction of DPA. Thus,
DPA’'s proposed rules severely limits the grounds for filing a
grievance.

Additionally, the terms "clear" and "compelling" in Paragraph
(e) (2) (B) should be defined in order to understand what clear and
compelling disparities involve.

TGy




Richard Lejonflycht
October 12, 1994
Page 3

Paragraph (e) (3) states that the supervisor shall have the burden
of substantially proving his/her case within the grounds
specified. This paragraph also indicates that this appeal
process shall replace the process prescribed for denials of
MSA’s. Several conflicts arise between this paragraph and Rule
599.684 Appeal from Merit Salary Adjustment Action.

First, Rule 599.684 provides that the employee whose MSA will not
be recommended shall be informed of the reasons for such action
before certification is made by the supervisor. Proposed Rule
599.799.2 does not provide that the employee be informed of the
reasons before certification is made. Secondly, Rule 599.684
requires the supervisor to prove the employee has not met the
standards of efficiency, when denying an MSA. Proposed Rule
599.799.2 puts the burden of proof on the employee to prove that
the denial of his/her MSA is unjustified. Third, Rule 599.684
allows the supervisor to consider granting the MSA in three
months or less. The proposed rule makes no provision for
reconsideration of the denial of an employee’s MSA.

Another point related to these rules that we questioned at our
meeting was the potential situation in which a supervisor and/or
manager is denied several range changes over a period of time and
falls to the minimum step of the salary range for his/her class.
You admitted that this was possible. As noted at our meeting, we
consider this salary reduction to be a form of discipline without
appeal rights to the State Personnel Board as required by the
California Constitution and applicable statutory authority.

Furthermore, we noted in our meeting that our recent inquiry of
many of the State Departments, Boards and Commissions revealed
that they have not completed their performance evaluation
criteria, and have not shared the criteria with their supervisory
and/or managerial staff. However, supervisors and managers are
supposed to be evaluated on this criteria for all of 1994 to
determine if they will receive a salary increase in January 1995.
We also agreed that each Department, Board and Commission is
required to Meet and Confer on their proposed evaluation form
before its implementation.

As you will recall, the PECG Team also vehemently objected to
DPA’s threat that if the proposed rules are not in place before
January 1995, there will be no salary increase for supervisors or
managers. DPA must reconsider this position and not hold
supervisors and/or managers salary increase hostage until DPA can
obtain approval of these proposed rules by the Office of
Administrative Law.




Richard Lejonflycht
October 12, 1994
Page 4

Historically and by law, when a range change is implemented all
employees in the range are entitled to the increase. These
proposed rules appear to conflict with both the historical
practice, as well as, the law.

I believe this letter accurately recalls the concerns raised and
agreements reached at the October 6, 1994 Meet and Confer. Addi-
tionally, we are again requesting copies of all written materials
considered by DPA in this rule-making process in accordance with
the Public Records Act.

If you have any questions about this response, contact me at 446-
0400.

Sincerely,

-~
. /
/,m/ ﬁw/ﬁ/

Dennis Alexander :
Labor Relations Consultant

ks




O 00~ O Ot o WON -

N N DN N N N N N N ol ot el et el mb ek el ed e
R =~ O Or o W N mm O O 01 O G B LN o™

— E&0/0§]

Dennis F. Moss - State Bar #77512
505 North Brand Boulevard, Suite 780
Glendale, California 91203

(818) 247-0458

Attorney for the Association of California State Attorneys and
Administrative Law Judges, the California Association of
Professional Scientists, and Professional Engineers in
California Government

BEFORE THE DEPARTMENT OF PERSONNEL ADMINISTRATION

POLICY DEVELOPMENT OFFICE

COMMENTS AND OBJECTIONS OF
ASSOCIATION OF CALIFORNIA
STATE ATTORNEYS AND ADMIN-
ISTRATIVE LAW JUDGES,
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS,
PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT

In the Matter of Proposed
Regulations:

599.799.1 and 599.799.2

Y s st st St

TO: DEPARTMENT OF PERSONNEL ADMINISTRATION
Policy Development Office
1515 S Street, North Building, Suite 400
Sacramento, California 95814-7243
Attention: Richard Leijonflycht

COMES NOW, ASSOCIATION OF CALIFORNIA STATE ATTORNEYS AND
ADMINISTRATIVE LAW JUDGES, CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS, and PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT, and submits the following comments and
objections to proposed regulations 599.799.1 and 599.799.2, as
those proposed regulations were modified subsequent to August

30, 1994.

/7777
/7777
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INTRODUCTION

DPA has proposed a radical change in the discipline process
of the state’s managers and supervisors through proposal of
Regulations 599.799.1 and 599.799.2. Disguised as a pay systen,
the regulations are, in substance, no more than a discipline
system for supervisors and managers in which they are denied
appeal rights to the SPB, rights that the california
Constitution and applicable statutory authority, afford them.

The proposed requlations provide that DPA can dhange the
pay ranges of supervisory and managerial employees, and
appointing authorities can either provide or refuse increases on
the basis of "successful" job performance. Bottom step
supervisors and managers are treated differently. The rule
contemplates that bottom step employees will be given the raise
but will be subjéct to discipline for their poor performance
(see the text of the proposals). There is no opportunity for an
employee punished by a denied raise, to appeal his punishment to
the SPB, as required by the Constitution, and the grounds
provided in the proposed Regulations for appeal to the DPA are
far more limited than the grounds for appeal of discipline to
the SPB.

The proposed regulations also conflict with statutory
authority regarding the salary setting function. The law does
not contemplate DPA involvement in performance based salary
schemes other than in regards to the limited area of Merit

Salary Adjustments.

/1777
/7777
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ARGUMENT
1. THE PROPOSED RULES UNCONSTITUTIONALLY IMPINGE ON THE RIGHTS

OF SUPERVISORS AND MANAGERS TO APPEAL DISCIPLINE.

Article 7, Section 3 of the California Constitution
provides:

"(a) The [State Personnel] board shall enforce the

civil service statutes...and review disciplinary

actions."

The statutes governing discipline include, as grounds for
discipline, incompetendy, inefficiency, inexcusable neglect of
duty, and a variety of other performance based criteria.
Government Code Section 19572 (applied to managers pursuant to
Government Code Section 19590).

An adverse action is defined as:

", ..dismissal, demotion, suspension, or other

disciplinary action." Government Code Section 19570.

(Emphasis added.)

Clearly, denying a person a raise on the basis of a failure
to "successfully" perform duties, or reach the top level of
success, is a form of "disciplinary action". Denial of an
available raise for poor performance is clearly as punitive as a
suspension without pay. In both cases, punishment in the form
of a withholding of money is the result. The SPB regularly
hears disciplinary cases that arise from reductions in pay based
on performance deficiencies. The denial of an available raise
on the basis of performance deficiencies is no less
disciplinary, no less a reduction in pay.

With jurisdiction over discipline residing in the State

Personnel Board, DPA is without authority to adopt a regulation

that provides for discipline, especially when the proposed
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regulation deprives the employee of the Constitutional right to
appeal the discipline to the SPB. (Article VII of the
California Constitution)

DPA only has the authority to adopt regulations affecting
the purposes, responsibilities, and jurisdiction of DPA, and to
do so consistent with the law when necessary for personnel
administration. Government Code Section 19815.4. Here, DPA has
crossed the line, encroaching on a disciplinary system
exclusively within thebjurisdiction of the SPB. The difference
in substantive grounds for appeal between statutory discipline
and appeal of a denied raise are substantial.

If a supervisor or manager is formally disciplined for
incompetency, inefficiency, or inexcusable neglect of duty,
he/she can prevail on appeal if it can be proven that the
charges are not éupported by the facts.

Under the proposed regqulations, if the appointing power
merely believes the employee is incompetent, inefficient, and/or
negligent, the employee cannot prevail on appeal even if
competency, efficiency and great performance is proven, and even
if it is proven that the factual basis for the beliefs of
management are completely erroneous.

The proposed regulations state that the only grounds for
appealing a denied raised are a failure to receive an appraisal
or substantive feedback; a disparity between the employer’s
appraisal/substantive feedback and the failure to provide the
raise; and/or circumstances clearly indicating that the
appointing power’s salary action was determined by factors other

than performance.
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In other words, under the rules, a manager or supervisor
can suffer a denied wage rate increase (that may also effect
pension payments), on the basis of an erroneous conclusion about
his performance, and the employee will have absolutely no
recourse. Even if the evaluators conclusions are clearly
erroneous, and appear to be motivated by non-performance based
factors, the employee who suffers the discipline under the
proposed regulations could not get the discipline reversed. The
employee would need to establish "circumstances clearly
indicating that the salary action was determined by factors

other than performance."

2. GOVERNMENT CODE SECTION 19826 DOES NOT PERMIT A SCHEME
WHEREIN APPOINTING AUTHORITIES CAN PAY EACH PERSON IN A
CLASSIFICATION A CUSTOM RATE BASED ON PERFORMANCE.

Among the authorities cited by DPA to justify the proposed
regulations is Government Code Section 19826. This Code clearly
limits DPA’s authority in the administration of salary range
changes. It provides in part:

"§ 19826. Salary ranges; establishment and
adjustment; exclusive representation by employee
organization; conflict with memorandum of
understanding.

(a) The department shall establish and adjust salary
ranges for each class of position in the state civil
service subject to any merit limits contained in
Article VII of the california Constitution. The
salary range shall be based on the principle that like
salaries shall be paid for comparable duties and
responsibilities. In establishing or changing such
ranges consideration shall be given to the prevailing
rates for comparable service in other public
employment and in private business."

Clearly 19826 is limited to salary range setting for

classifications of positions; and clearly the only factors DPA
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can consider in range setting are "duties", "responsibilities",
and "prevailing rates". NOWHERE, in 19826, is DPA given
authority to consider quality of individual performance in
setting ranges. Yet, that is exactly what DPA is attempting to
do through the new regulations. Assume the following:

On December 31, 1994 the supervising astronaut
classification in the state service had the following salary
range per month:

A B C D
Supervising . 5000 5250 5512 5788
Astronaut
Then assume that based on 19826 criteria of duties,
responsibilities, and prevailing rates, DPA determines that on
January 1, 1994, all the rates should go up by 10%. Absent
institution of the new regulations, the new rates would look
like this:
A B C D
5500 5775 6063 6366
If the regulations went into effect, the salary ranges for the
position would look like thié:
A B C D E F

5500 5512 5775 5778 6063 6366
The reason for the expanded range, is the fact that rates based
on unsuccessful performance ranges above Range "A" would be
created. Given the TOTAL absence of "performance" criteria in
Government Code Section 19826, the creation of performance baseé:
steps in the salary ranges are completely illegal.

Government Code Section 19826 does not permit DPA to set
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salaries for individuals within classes on the basis of
performance.

The ranges contemplated by 19826 have intermediate steps
between minimum and maximum salary limits. Government Code
Section 19829. The intermediate steps by law must be as close
to five percent (5%) as the State Personnel Board determines to
be practicable. The system contemplated by the regulations,
creating intermediate performance steps would render the 5% gaps

an impossibility. Government Code Section 18807.

3. WAGE SETTING ON THE BASIS OF PERFORMANCE IS LIMITED TO
MERIT SALARY ADJUSTMENTS CONTEMPLATED BY GOVERNMENT CODE
SECTION 19832.

The Legislature has occupied the field of raises based on

an employee’s pefformance in Government Code Section 19832.
Government Code Section 19832 limits wage adjustments based

on merit to the issue of whether an employee may move on an

annual basis between established intermediate steps.

Performance based raises are limited by 19832 to a one

intermediate step, 5% per year, raise. (G.C. 18807) By

occupying the field of performance based wage adjustments in

Government Code Section 19832, DPA is necessarily precluded from

legislating through regulations that all raises within certain

classes must be merit based.

4. GOVERNMENT CODE SECTION 19829 DOES NOT AUTHORIZE THE
PROPOSED REGULATIONS.

DPA attempts to justify the proposed regulations on the

basis of Government Code Section 19829. Government Code Section
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19829 allows adoption of more than one salary range or rate or
method of compensation within a class only when the classes and
positions have unusual conditions or hours of work or where
"necessary to meet...prevailing rates and practices for
comparable services in other public employment and in private
business..."

Supervisory and managerial classes do not have unusual
conditions or hours of work, and the system contemplated by the
proposed regulations is not necessary to meet prevailing rates
and practices for comparable services in other public employment
and in private business.

"Meeting" prevailing rates and practices is a necessity
where the state cannot hire or retain employees because
prevailing rates‘or practices pay better than the state. 1If,
for example, the state needs nurses in San Francisco and Bay
Area nurses get $3 more per hour than the state rate, and state
nurses are abéndoning state jobs, there is a necessity to meet
prevailing rates and practices, and 19829 authorizes DPA to
establish a separate rate. Here, it has not been shown to be
"necessary" to establish performance based rates for everyone in
the supervisorial and managerial classes; therefore, pursuant to
Government Code Section 19829, DPA cannot adopt regulations that

would have that impact.

5. GOVERNMENT CODE SECTIONS 19992.8 - 19992.14 DO NOT
AUTHORIZE THE SALARY SYSTEM CONTEMPLATED BY THE PROPOSED
REGULATIONS.

The Authority cited by DPA to support the proposed

regulations include Government Code Sections 19992.8 - 19992.14.
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These Code Sections address Performance Reports for Managerial
Employees.

Aé a preliminary matter, it should be noted that these
sections do not deal with supervisors and to the extent the
Legislature has given DPA any powers in these sections regarding
managers, it is axiomatic that similar powers were not provided
DPA in regards to supervisors.

As to managers, Goﬁernment Code Sections 19992.8 - 19992.14
do not give any authorityvto DPA to create regulations providing
individual raises to managers when ranges are increased.

Section 19992.11 indicates that performance reports shall be
considered for a number of reasons including "in determining
salary increases and decreases", and 19992.14 refers to the use
of performance aﬁpraisal reports for merit salary increases.

Neither of these sections suggest the elimination of the
pay range system with its 5% intermediate steps, nor do they
suggest that employee performance must be judged for raises
other than statutory Merit Salary Adjustments. By describing
use of performance reports in "awarding merit salary increases",
rather than all raises, 19992.14 makes clear that range change
raises must continue to occur without regard to performance

appraisal reports.

6. GOVERNMENT CODE SECTION 19825 ARGUES THAT THE SALARY
SETTING CONTEMPLATED BY THE PROPOSED REGULATIONS CAN ONLY
OCCUR WHEN STATUTORILY AUTHORIZED
The proposed regulations give authority to state agencies

to fix the compensation of managerial and supervisory employees.

Government Code Section 19825 contemplates that state agencies
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can have this authority "whenever authorized by special or
general statute to fix the salary or compensation of an
employee..."

It is clear that but for merit salary adjustments
contemplated by Government Code Section 19832, the Legislature
has not given salary setting authority to most appointing
authorities. The Legislature has not authorized, by special or
general statute, salary fixing by almost all state agencies. To
the extent the proposed regulations give state agencies powers
over salaries that the Legislature never contemplated, they are
invalid. Government Code Section 19825. Examples of where the
Legislature decided to give agencies salary setting authority

include the PUC and FPPC.

7. THE PROPOSED REGULATIONS CREATE A RETURN TO THE SPOILS

SYSTEM.

Article VII of the California Constitution, creating a
merit system in state employment, was intended, in part, to
eliminate spoils in state employment practices (favoritism,
political considerations, and friendship controlling employment
decisions, rather than merit):

"A second purpose of article VII and its predecessor

was to eliminate the ’spoils system’ of political

patronage by establishing a merit system whereby

appointments to public service positions are based
upon demonstrated fitness rather than political

considerations." California State Emplovees’ Ass’n v.

State of california (1988) 149 Cal.App.3d 840, 847.

A key element in the elimination of spoils is the fact that
no lesser authority than the California Constitution provides

that a disinterested third party, the SPB, will review all

10
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discipline. This process limits the possibility of "spoils"
because an agency head’s decision to discipline must be
justified to the SPB. An agency cannot discipline an employee
for failing to go along with shoddy management practices, for
failing to make his manager look good in the face of
incompetence, or for speaking up where top management’s agenda
and the public interest clash.

If a department attempted to discharge, suspend, or give a
disciplinary wage cut to a manager or supervisor who "did not go
along with the program" in the above scenarios, appeal to the
SPB assures an impartial fair hearing.

With the proposed regulations a manager and/or supervisor
will be left without practical recourse. The regulations afford
management the oéportunity to reward loyal soldiers with raises
while denying raises to managers and supervisors who have the
public’s interest at heart. All management has to do is claim
that the employee’s performance is unsuccessful. They don’t
have to prove it unless the employee can clearly show that other
factors controlled the decision.

The regulations are going to force good managers and
supervisors to put on blinders to the incompetence, corruption,
and mistakes of those who control their fates. These
regulations wiil silence discourse when it comes to policy
issues. Innovative, thoughtful managers and supervisors are
going to be afraid to be outspoken where it is called for
because of fear that they will be denied their raise. Managers’
and supervisors’ performance will be driven by spoils

considerations not merit considerations where merit

11
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considerations and spoils considerations collide.

Evaluating supervisory and management performance is
subjective enough. Without the right to appeal the factual
underpinnings of a denied raise, the possible denial of a raise
will be a cloud that will chill the judgment of even the most

dedicated employees.

CONCLUSION

DPA, through proposed regulations, is taking a step that
only the Legislature can take. Salary setting and the salary
setting process are legislative acts. The Legislature has not
authorized the performance pay salary setting process that the
proposed rules contemplate. For the reasons stated herein, DPA
does not have the authority or right to substitute its judgment
for the Legislatﬁre's judgment, and thereby effect a radical
change in the compensation system of the state’s managers and

supervisors.

Date: ( 0// 7:7/ qL{ Respextfully submitted,
(recd by PPA [ j%/%/”/

10/12/7% DENNIS F. MOSS, Attorney for
the Association of California
State Attorneys and
Administrative Law Judges, the
California Association of
Professional Scientists, and
Professional Engineers in
California Government
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October 7, 1994

Department of Personnel Administration
Policy Development Office

1515 S Street —-- North Building Ste. 400
Attn: Mr. Richard Leijonflycht
Sacramento, Ca. 95814-7243

Re: Response to Proposed Regulations for "Pay for
Performance Program®; §§599.799.1, 599.799.2

Dear Mr. Leijonflycht,

This is in response to DPA Memorandum 94-51
regarding the modified proposed regulation package
to be submitted to OAL.

CSMSA would like to reiterate it’s concerns
regarding the proposed regulations. CSMSA believes
the proposed regulations remain in violation of
Government Code §§11349 et seq. for the following
reasons:

1. NECESSITY: The regulations affecting Merit
Salary Adjustments (MSAs) are contrary to
procedures provided by law. See, Physicians &
Surgeons Laboratories, Inc. v. Dept. of Health
Services (1992) 6 Cal.App.4th 968. The MSA
statutes are clear. They are legislative
mandates which cannot be amended without
subsequent legislative action. These
regulations attempt to alter by regulation a
statutory scheme promulgated by the
Legislature;

2. AUTHORITY: Throughout, DPA has attempted to
amend or revoke legislative enactments by
regulation. DPA’s salary range setting
authority does not extend to the ability to
supplant or replace laws enacted by the
Legislature. For example, a statutorily

1
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enacted bonus incentive program already exists (Government Code
§§ 19992.8 et seq.), why is it being replaced? DPA cannot
replace the Legislature’s enactments;

3. CLARITY: This is of particular concern. For example, the
regulations use the term, "successful" as the standard by
which one receives a MSA. The statute which promulgated the v’
MSA program uses the term, "satisfactory" as the standard.
Are they the same? If so, why use different terms? If not,
how can a regulation change a standard enacted by law?

4. CONSISTENCY: This is the most egregious violation. Each
department will establish it’s own standards for
participation in the PFP. DPA attempts to solve this
problem by reviewing each department’s program. This
ignores the prevailing practice in state government that
many different departments use the same job classifications.
A Manager I in DMV will be judge differently than a Manager
I in DOJ, and OAL and every other department. This hodge-
podge is highly suspectable to abuse. Such a system is v
contrary to the percepts underlying the merit system. This
is especially important since no real appeal process exists.

5. Fundamental due process requires review at some level by an
impartial entity. DPA does not fulfill this requirement.
DPA is the state employer. The various departments take
their instructions regarding employment issues from DPA.
DPA is a member of the Executive Branch, as are the various
departments —-- there simply is no impartial adjudicator to
oversee appeals regarding denials of the PFP.

6. REFERENCE AND NONDUPLICATION: The proposed regulations
duplicate and, in some cases, attempt to replace
legislatively created programs.

In sum, CSMSA asserts the proposed regulations cannot survive
review by OAL and should be further modified to satisfy the
aforementioned six reguirements.

Thank you for your consideration of this matter. If there are
any questions, please do not hesitate to contact CSMSA.
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