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DECISION 

TheattachedProposedDecisionof the Administrative 	 asLawJudge is hereby adopted 
the Department's intheabovematter.Decision 

ITISSO ORDERED: Jury'4 , 1999. 
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' \K. WILLIAMCURTIS 
ChiefCounsel 
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PROPOSEDDECISION 

Thismatterwas heard beforeMary C. Bowman, AdministrativeLaw Judge (ALJ), 

Department (DPA) a.m.on July 13, 1999,at San Diego, of PersonnelAdministration at 11:30 

California. 

, APPellant, waspresentand was represented byJoyce M. Lee, 
Attorney,CaliforniaState Employees Association(CSEA). 

Respondent,Departmentof Health Services by Michael E.(DHS),was represented 

Kilpatrick, Counsel,DHS.Senior 

Evidencehavingbeenreceivedanddulyconsidered,the Administrative Law Judge 
makesthe following findingsof fact and Proposed Decision. 
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I 

JURISDIGTION 

Appellantautomatically effective forresigned April 13, 1999, and fileda request (appeal) 


reinstatement resignation with
afterautomatic on April 27, 1999. The appealcomplies 


Government 19996.2.
Code section 

t l  

WORK HISTORY 

Appellantwasemployedby DHS as a Medi-Cal Technicianl. At the time of her 

autontaticresignation, to the San Diego Medi-Cal she was assigned Field Office, DHSat San 

Diego,California.She began working for DHS onJanuary3, 1g7Z. 

Appellant'sdutiesasa Medi-Cal TechnicianI were to review, justifyand recommend the 

approvalor denial ofspecifiedTreatmentAuthorization forthe Medi-Cal andRequests Program 

to performotherparatechnical of the Medi-Cal dutiesspecificallyrelatedto administration 

Program. 

ill 

CAUSEFORAPPEAL 

Respondentnotifiedappellantinwritingonor about April 21, 1999,that effective 

April28, 1999, shewould be considered automatically on April 13, 1999, (AWOL)resigned 

baseduponherabsencewithout leave fromApril 14 through April20, 1999. Thereafter, 

appellantfiledherappealwithDPA.At the hearing appellantclaimedshe had a satisfactory 

reasonforbeingabsentwithoutapprovedleave from April 14 through April 20, 1999, and that 

she was currentlyready,able and willing to return to work. 

tv 
REASONFOR BEING ABSENT 

: Appellantwasabsent from work fromApril 14 through April 20, 1999, to care for her 

motherwhowasill with colon cancer.She was theprimarycaregiverwhile her mother was 

receivingtreatmentunder a hospice programforterminallyillpatients.On April 29, 1999, 

respondentreceivedconfirmationfrom Staff Physician at San Diego 

Hospicethat appellant's motherwas being providedcare as a terminally illpatientin appellant's 

homeandthatappellanthadservedas herprimarycaregiversince the hospice careprogram 

beganonApril 1, 1999. 



cont¡nued)Ü 

At the hearing respondentdidnot dispute appellantwasabsentto providecareto her
 

terminallyi l lmother.
 

V
 

RE,ASON
FOR NOT OBTAININGLEAVE 

Appellantcalled and reported her absences on April 14 through 20, 1999. However,she 

did not requestorobtain advanced approval circumstancesfor,leave.The following ledto 

respondentnot approving appellant'sabsencesfrom April 14 through April 20, 1999. 

Appellantwasplacedon leave restriction in December 1997 due to excessive 

absenteeism,primarilycaused by family care.The terms of restriction included:1)callingdaily 

to her supervisorwithin30 minutes of her regular start time; 2) providingwrittensubstantiation 

of all absences dueto illness, or dental appointments orher family byamedical for herself 

licensedpractitioner; medical whichcontainedthe date, the signature 3)providing certifications 

andtelephonenumberof the doctor and the generalnatureof illness; and4) securinga medical 

certificationduringtheperiodof the absence whichconfirmedthat appellant wasunableto work 

fortheentireperiodof the absence due to her conditionor to a family member's conditionwhich 

requiredhercare. 

On February 19, 1998, the restriction wasmodifiedto account for appellant's mother's 

serioushealth condition, whichqualifiedher for 12 work weeks of FamilyMedicalLeave(FML). 

Theserioushealthconditionwascolon cancer. The originalrestrictionwas modified to allow 

appellantto use vacation, leave,or compensating personal time off in lieu of sickleave,if the 

absencerelatedtothe FML qualifyingcondition. 

On December 16,1998, respondent advisedappellantin writing thatherattendance 

restrictionwasstill in effect and would remain so untíl her attendancewas"satisfactory." 

On February 9, 1999, respondent a memorandum her that anysentappellant advising 

leavetimeutilizedeffectiveFebruary3, 1999, was subject to theattendancerestriction 

provisionspreviouslyineffect. The memorandum also stated, . 
"Also, in anattemptto assistyouintheprovisionof necessary care for yourmother,the 
Departmentwouldbe willing to approve a leave of absenceif needed,if the request is 
submittedwith appropriate medicalcertification.This should enable youto provide 
unlimitedcare for yourmother." 

Appellantdid not request which was sugEested,theformalleave of absence, because 

of the uncertain progressof hermother'sillnessand her need for the income which her job 

provided. 
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AppellantwasabsentFebruary16,17, 18and 19, 1999, to care for her mother.She
 
was absent additionally 23,24,and 26, 1ggg, andonMarch 5 and g, 1ggg.
on February 

On or about March8, 1999,appellantsubmitteda proposedleaveschedulerequesting' 

time off to care for hermother from Mondaythrough Friday from8:30a.m. to 12:30 p.m.onan 
as needed basis. On March9, 1999, appellant'ssupervisorreviewedandapprovedthe 
scheduleona "month to monthbasis." The supervisorissueda memorandum to appellant 

advisingappellantthat(nolaterthan March 31, 1999)she would needto submita new 

scheduleforApril if she needed additionaltime off inApril. 

On March 29, 1999,appellantobtaineda medical f¡e¡¡-¡stating,certification 
' 'Thispts.dausnter ' |Ëhasrequiredt imeawayfromworktocare 

for her motherwhoisTéTmTãfffiãñõwill require increasingamounts of time to 
care for her in the future." 

Onor after March29, appellant submittedthe certification Thereafter,to hersuperuisor. 

appellantwasabsentonApril 1 , 2, 5,6, 7 and 9, 1ggg. on April 7, 1ggg,shespoke with her 
supervisorregardingthecertification.On April 9, 1999, her supervisorissuedher a formal 
memorandumentitled"LeaveTime." In that memorandum advisedthesuperuisor appellantthe
 
March29, 1999, certification and the April absences, werenot
was "nonspecific" therefore, 

approved.Ïhe supervisordirectedappellantto providea "day-to-day MD certificate, i.e.one 
that is specificto each occurrenceor one that is all inclusive or encompasses anyandall dates" 
appellantwasto be off. Thesupervisorreiteratedthat, if requested, she would approvea leave 

of absence fora specific timeperiod. 

Appellantwasabsenton April 14, 15,16, 1g, and 20, 1ggg. On April 16, 
gaveher medical substantiationforher April 1 through April 16,1999, absences. She did not 

submitthe medical substántiationto respondent immediately.However,appellantcalledeach 
daybèginningApril 14 to report thatshe would not be at work becauseof her mother's illness. 

Respondentrecordedeach call in some fashion. Appellantwasnotgrantedleaveforanyof 

these days, apparentlybecauseshedid not always speak directlywithhersupervisorand also 

becauseshe did notbring in specific substantiationmedical on or before April 20,19gg. 

Appellantwas mailed a notice of automatic resignationon April 21, 1999. After her 

automaticresignation, providedappellant respondentwiththe April 16 medicalsubstantiation 

tror lI¡. on Aprit29, 1ggg,|-tsubmitted a certification totetter 
respondentindicatingthat since April1,1999,appellantwas the full time caregiverforher 

terminallyill mother. 
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A Colemanhearingwasheld on April 30, 1999. After the hearing, the Coleman Officer 

concludedthat appellant's fromllwas to excuse April 16 certification not sufficient 

her absences up to that date because it was not timely submittedandthe appellant's telephone 

contactsbetweenApril14and20 were made without appellanttalkingdirectlywithher 

supervisorandgettingpermissionto be absent. 

vl
 
READY,ABLE AND WILLING
 

Appellanttestifiedshe is currently ready, able and willingto return to work. On the day 

of the hearingappellantadvisedthe ALJ that hermothercould die at any time. On July 15, 

1999,appellant'scounsel theALJandrespondent's that appellant's motheradvised counsel 

had in fact died on the day of the hearing.Sherequestedto have the record reopenedsolelyto 

reflectthatdeath. Respondent's objected mother'sdeathcounsel on the basis that appellant's 

was"irrelevant"sinceit occurredafterthe closing of the record. 

The availability to work is a primaryissue in this case; and the death of of appellant 

appellant'smother clearly anyimpediment beingable to work. removes to appellant 

The request isgranted.Therecord is hereby amendedto reflectthatappellant's 

mother, d ied on Ju ly  13,  1999.  
* * * 

FINDINGS THE ALJ MAKES THE 

FOLLOWINGDETERMINATION 

PURSUANTTO THE FOREGOING OFFACT, 

OF ISSUES: 

GovernmentCodesection 19996.2 anautomatically employeewithprovides separated 

the right to file a request for reinstatement 19996.2withDPA. Section alsoprovides: 

"Reinstatement makesa satisfactory maybegrantedonlyif theemployee 
explanationto the department [DPA]as to the cause of his or her absence and 

: hisor her failureto obtain leave therefor, and the department finds that heor she 
is ready, able, and willingto resume theDischargeof the duties of his or her 

j positionor, if not, thathe or she has obtained the consent of his or her 
appointingpowerto a leave of absence to commenceupori reinstatement." 

Pursuantto Coleman v. Departmentof PersonnelAdministration(1991)52 Cal.3d 1102, 

the Court held that an employee terminatedunder the automatic resignation of seclion provision 

19996.2,hasa rightto a hearingto examinewhetherhe/shehada valid excuse for being 

absent, whether he/she had a valid reasonfor not obtaining leave and whetherhe/sheis ready, 

able, and willingto returnto work. DPA is nof charged with examining whethertheappointing 

poweractedproperlywíth regards F¡rther, appellant to the actualtermination. hasthe burden 
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and must proveby a preponderance 

valid.excusefor his/her absenceand failure to obtain leaveand that he/she is currentlvableto 
returnto work. 

Inthis case, appellant provedby the preponderance thatshehada 

of proofinthese matters of the evidence that he/she hada 

of the evidence 


satisfactoryexplanation
forbeing absent from work whichwas that she was theprimary 

caregiverfor her terminallyillmother. 

Appellant'sreasonfornot obtaining leave is exceptional.Appellanthadpriorexcessive 

leaveusagedue to pregnanciesandchildcare.Appellantchose not to take a leave of absence 

becauseof the uncertainty of her mother's and her need for family of the progress cancer 

income.Afterappellantmadeknown her continued intentionto work as frequently as possible, 

respondentappliedthetraditionalrulesfor leave approvalin an unduly onerousfashion, 

knowingfull well that the absences sufferedwere caused by appellant's need to providecritical 

care to her dying mother. 

Respondent neededto be off work on a somewhat knewat all times that appellant 

sporadicbasis to act as the primarycaregiverforher mother. Appellantmadesignificantefforts 

to comply with reporting requirements difficultduringan exceptionally time in her life. Appellant 

submittedmedicalsubstantiation whichclearlyoutlinedthenecessityfor her from|f, 
to be off work in a sporadic manner.Thatneed was temporary,dependingupon how long 

appellant'smother requirements eitherplaceherselfonsurvived.Respondent's thatappellant 

a formal leaveofabsenceuntilher mother died or obtain daily medical andsubstantiation, 

speakwith her supervisorherselfeachday, while not inappropríate in most circumstances, 

clearlywasunnecessaryinthese unique circumstances. 

Dueto the exceptional natureof appellant's situation,it is concluded appellantprovided 

a satisfactory explanation approvedfornot obtaining leave from April 14 through20, 1999. 

Appellant of the evidence thatshe is currently ready,alsoprovedbythepreponderance 
: 

able and willingto returnto work. Since her mother is now deceased, appellantdoes not need 

to act as her primarycaregiver. 

Accordingly,it is concluded appellantshould be reinstated, withoutbackpay,to her 

formerpositionas Medi-Cal TechnicianI with DHS. Respondent shouldeffectuatesaid 

reinstatementnolaterthanone week after receipt of thedecision. 

lT lS DETERMINED of 

reinstaterhent resignation of Medi-Cal TechnicianI with 

WHEREFORE that the appeal 

afterautomatic from the position 
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DHSeffectiveApril13,1999, is granted.
 

- -ì Theaboveconstitutesr, ,.0"."0 O""¡=¡on,",n" matter. I 
"Oou"-"nt¡tled

recommendits adoption by the DPA as its decision in the case. 

DATED: July 29, 1999 

7il¿,*lW
MARYC. BOWMAN 
AdministrativeLaw Judge 
Departmentof PersonnelAdministration 


