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The attachedProposedDecisionof the Administrative Law Judge is hereby 
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PROPOSEDDECISION 

This matter was heard before Mary C. Bowman, Law Judge, Depar.tment Administrative 

of Personnel (DPA) 1 1, 1999, at RanchoCucamonga,Administration at 11:00a.m. on January 

California. 

Appellantwaspresentwithoutrepresentation. 

Respondent,Departmentof Mental Health, by Michael was represented Johnson, 

Directorof Human Resources, PattonStateHospital. 

Evidencehaving been received theAdministrativeand duly considered, Law Judge 

makesthe following findingsof fact and Proposed Decision. 

I 

JURISDICTION 

Appellantautomatically effective 4, 1998. He filed a request resigned September 
(appeal)for reinstatement resignation 8, 1998. The appeal complies afterautomatic on October 

withGovernmentCode section 19996.2. 
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l l  

WORKHISTORY 

Appellantbegan working asa Psychiatric offor the State Social Worker, Department 


MentalHealthandDevelopmental with the Department at Patton
 Services of Mental Health 

State Hospital on October resignation, to1, 1996.At the time of his automatic hecontinued 

work in that position. 

A Psychiatric performs socialwork with and on behalf of Social Worker psychiatric 

mentally,physically disabled andtheir relatives and also does otheror developmentally persons 

relatedwork.Applicants in this class are required test.forpositions to passa drug-screening 

Testing of current employeeswho are applicants or who are transferringin an examination is 

permittedonly if the person appointmentdoes not have a current to a class for which drug 

testingis a requirement. 

il¡ 

CAUSEFOR APPEAL 

Respondentnotifiedappellantin writing on or about September23, 1998, thateffective 

September30,1998,appellant to have automatically onwould be considered resigned 

September4, 1998, (hislastdayof work) based onhisabsencewithoutleave from 

September17, through 23, 1998. Thereafter, f i led his appeal with DPA September appellant 

claiminghe had a satisfactory for his absence toobtainleave.explanation andforhisfailure 

Appellantalsoclaims he is currently ready,able and willingto return to work. 

IV 

REASONFOR BEING ABSENT 

Appellantwasabsentfromwork because he was completing a medicallysupervised 

treatmentprogramfor substance abuse. The programconsistedof nine days of inpatientcare 

and 30 days of outpatient care at Knollwood and Chemical Center.Psychiatric Dependency 

Appellantwas hospitalized 8, throughSeptember Hefrom September 16, 1998, at Knollwood. 

was released in a 30-day "partialhospitalization" care) sober livingto participate (outpatient 

program.Theprogramconsistedof intense from 6:30 a.m. to approximatelydaily sessions 8:30 

p.m. He entered thatprogramon September 21, 1998. OnThursdayand Friday, September 

17-18,1998,appellantwasat home under sedation to arrange for the attempting transportation 

outpatienttreatmentprogramto begin. During thatperiod,hewasprescribedandtaking 

desyrel(150mg. daily), robaxin(750mg.4 times daily) and tegretol (100mg.4 times daily). He 

wasnotpermittedto drive. 



f.ontinued) 

V 

REASONFORNOT OBTAINING LEAVE 

Appellantenteredthe treatment programonTuesday,septemberB, 1g9g. 
(September7, 1998, was a holiday.) Appellantand other familymemberstestifiedthatthe 
decisionto enter the facility wasnot formalized untilSeptember7, 1998. Appellantconsideredit 
necessarymedicaltreatmentbecausehe needed help for hissubstanceabuse. 

Appellant'sfamilymembers in finding facilityandwere instrumental theKnollwood 
arrangingforcareat the facility, but appellant's was,according "spurdecision to his testimony, 
of themoment."He did not notify his employer on the morningof September 8, 1998, when he 
wasabsentfromworkandpriorto checking into the facility. 

At the time appellantenteredthe facility, hewas advised by his physicianand counselor 
thattheywould take careof notifyíng his employer as to why he was absent.Appellantsigneda 
releaseof information 8, 1998. (Acopyof the authorization offormon September for release 

evidenceanddocumentation in the program into the
 of hisstayandparticipation wereentered 

record.)Appellantreliedupon the representations doctors
of thefacility and counselors. 

Appellantwashospitalized between 8 and and under heavy medication September 
September16,1998.His father testified, "Theprocesswas to puthimout so he could not walk 
away."On September 14,1998, he was called into thecounselor'sofflce. He was advised his 
employerhad not yetbeencontacted.Appellantwasconcernedbut also drowsy from heavy 
medication.He remained withthecounselorwhilethecounselorcalled respondent. They 
advisedrespondent was in drug rehabilitation from the thatappellant and would be released 
hospitalportionof the treatment on September 16, 1998. lt was not clear if the counselor 
explainedthat the hospitalization by"partial forup to 30 days was to be followed hospitalization" 
andheavymedication.Afterthecall, appellant assumedthat he did not need tocontacthis 
employeruntilhecompletedtreatment. 

Appellantreturnedto his hospital bedat the conclusion of the conversation. 
Appellant'sfathertestifiedthat the familywas very concernedabout appellant's work 

situation.Theyspoke with thestaff at Knollwoodand were told that they were notto contact 
appellant's responsibility."work-"it wastheir[Knollwood's] The facility alsoadvisedappellant's 
fatherthatappellanthadsigneda form to contact hisworkand they would do so. 

After the contactwas made, respondentdecidednot to seryea proposednoticeof 
automaticresignationbeingpreparedforappellant's commencing 8, 1gg6. absence September 
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Appellantwas released fromthehospitalon September 16, 1998. He was alsogiven 

threeprescription describedabove which he was to take over the ensuing30-daymedications 

outpatienttreatmentprogram.Hewasscheduledto transitionto sober living in a 30-day "partial 

hospitalization"program. 

Appellantdid not considerhis treatment completedat that time since he was expectedto 

arrangeforandbe transported for30 days. He testified to the program he was disorientated 

and had difficultyarranging Asa resulthe checked andfor transportation. back into the hospital 

commencedthesober living portionof the programon Monday September 21, 1998. 

Appellantcredibly that he was under the impression had taken testified that the hospital 

careof the situationwithhis employer and that he did not need to callinuntilhecompletedthe 

30-daypartialhospitalizationprogram. 

Appellant'sfathertestified in a parallel onthat the familyparticipated program 

September21 and 22, 1998. He also testified that he spokewith his son between 

September16 and 18 whileappellantwasattemptingthe transition from the inpatient care to 

outpatientdaycare. He noted his son was heavily medicatedandnotina conditionto make 

rationaldecisions.He stated, "Hewasmedicallysick-he needed help." 

Appellantwas treated under the sober living programbetweenSeptember21 and 

September23, 1998. On September 25, 1998, he received the notice of automatic resignation 

mailedto him on September 23,1998. 

Appellantrequestedand was granteda Coleman hearing.He appeared at the Coleman 

hearing,but was advised did not intendto reinstate respondent him.
 

VI
 

READY,ABLE AND WILLING
 

Appellanttestifiedhe is ready, able and willingto returnto work. He presentedas
 

evidencethe discharge papersfromKnollwoodexecutedSeptember16, 1998 which indicated
 
"detoxification-successfully."Appellantisnot currently whichtaking the medication, waspartof 

thesober living program.Appellantquitthesober living program. 

Appellantdid not submitany drug screening test results or medical evidenceregarding 

hiscurrentstatus. 

PURSUANTTO THE 'O*'OO'*C TIruOI¡¡C' O"OGT THE HEARINGOFFICER 

MAKESTHEFOLLOWING OFISSUES:DETERMINATION 
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provides separatedGovernmentCodesection19996.2 an automatically employeewith 

theright to file a request forreinstatement of Personnel withthe Department Administration. 

Section19996.2alsoprovides: 

"Reinstatement only if theemployee amaybegranted makes 
satisfactoryexplanationto the department [DPA]as to the cause 
of his or her absenceand his orher failure to obtainleave 
therefor,and the department finds that he or she is ready, able, 
and willing to resume the Discharge of the duties of hisor her 
positionor, if not, that he or she has obtained theconsentof hisor 
her appointing powerto a leave of absence to commence upon 
reinstatement." 

Pursuantto Colemanv.DepaftmentofPersonnelAdministration(1991)52 Cal.3d 1102, 

theCourt held that an employee terminatedundertheautomaticresignationprovisionof section 

19996.2hasa right to a hearing to examine whetherhe/sheis ready, able, and willing to return 

towork.DPAisnofchargedwith examining whetherthe appointing poweractedproperlywith 

regardsto the actual termination. Further,appellanthas the burdenof proofinthese matters 

and must proveby a preponderanceof the evidence that he/she had a validexcusefor his/her 

absenceand failure to obtain leave and that he/she iscurrentlyableto return to work. 

In this case, appellant provedthat he had a satisfactory for being absent reason from 

work which was that he was receiving medicallysupervisedtreatmentfor substance abuse. 

Appellantalsoprovedthat he had an acceptable reasonfor not requesting leave which was that 

he was receiving medicaltreatmentwhíchalteredhis ability to communicate withsuccessfully 

his employer and led him to dependon hÍs treatment with the team for communication 

employer. 

Respondentarguedthat respondent was not required to approve an absence fora 

substanceabuser. Respondent the reason was off work which was not misperceives appellant 

substanceabuse but rather toobtain medical care. 

Appellantis ready andwillingto return to work. 

Whetheror not appellant to work is problematical. forisableto return The specification 

thepositionof Psychiatric that applicants Social Worker requires for the classpassa drug-

screeningtest. Relying the trier-of-fact thatappellantrequestuponColeman, should conclude 

for reinstatement him in the position not a current employeeoftheState.places ofan applicant, 

He is seeking prospectivereinstatementto his position,pursuantto Government Code section 

19996.2.  

ïherefore, it is concludedappellant test consistent mustpassa drug-screening with 
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DPARule 599.963 priorto being foundable to reinstate to his former position;and if appellant 

fails to timely complete thetest or tests positive,heshouldbepresumednot able to return to 

work. 

that the appeal of f after 

automatic fromtheposition Social of Mental 

WHEREFORElT lS DETERMINED for reinstatement 

resignation of Psychiatric Workerwith Department 

HealtheffectiveSeptember4, 1998, is grantedsubjectto his successfulcompletionof an 

appropriatedrug screening test no laterthanthirty(30)daysafterthe issuance of DPA's 

decisionin the case. 

The above constitutes my Proposed Decision in the above-entitled matter. 

recommendits adoption by DPAas its decision in the case. 

DATED: February8, 1999. 

AdministrativeLawJudge 
Departmentof Personnel Administration 


