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BEFORE THEt hFF¡ r Ã, DEPARTMENTOFPERSONNELADMINISTRATION 

IntheMatterof theAppealby CaseNo.03-W-0104 

Representedby: 

FoodServicesTechnicianI SusanGerakaris 
LaborRelationsRepresentativeForReinstatementAfterAutomatic CaliforniaStateEmployeesAssociationResignation(AWOL) I l l l RiversideAvenue,#401 
PasoRobles,CA 99446 

Representedby:
Respondent:.
 

LindaPersons

Departmentof MentalHealth HumanResourcesDirector
HumanResources AtascaderoStateHospit:al
16009t'Street,Room121 PersonnelOffice 
Sacramento,CA gSBl4 10333ElCaminoReal 

Atascadero,CA 93423-2005 

DECISION 

TheattachedProposedDecisionof theAdministrativeLawJudgeis hereby adoptedas 
-.theDepartmenttsDecision-in __the-above-matter_ 

fTfSso oRDERED:Aprit!Øooo. 
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PROPOSEDDEGISION 

ThismatterwasheardbeforeWesleyM.Travis,Jr.,AdministratíveLawJudge(ALJ), 
Departmentof PersonnelAdministration (DPA)at 10:30 a.m.on March22,2004,atAtascadero, 
California. 

appellant,waspresentandwasrepresentedbysusanGerakaris, 
LaborRelationsRepresentative,fortheCaliforniaStateEmployeesAssociation(CSEA). 

LindaPersons,HurhanResourcesDirector,representedtheDepartmentof Mental 
Health(DMH),respondent, 

Evidencehavingbeenreceivedanddulyconsidered,theALJmakesthefollowing 
findingsof fact andproposedDecision 



-.ontinued) 

JURISDICTION 

RespondentautomaticailyresignedappellanteffectiveSeptember24, 2003, forbeing 
absentwithoutapprovedleavefromAugust22,2003throughSeptember17,2005.Appellant 
fileda request (appeal)for reinstatement resignationonSeptember19, 2003. afterautomatic 

Theappealcomplieswith the procedural ofGovernment
requirements Code section 1ggg6.2. 

t ¡  

WORKHISTORY 

At thetimeof appellant's resignation,appellantwasemployedas a Food Service 
TechnicianI at the Atascadero State Hospital of the DMH.Appellantbegan working for the 
DMHon July 2,2001. 

Thedutiesof a Food ServiceTechnicianI are to serye or assist with the preparationof 
foodsandbeverages;tocleanand maintain foodserviceequipment,utensils,and work areas; 
to instructand work with helpersfrom the residentpopulation,as required; and/or may instruct, 
lead,orsuperviseinmates,wards,or resident workers;and do otherrelatedwork. 

ill 

CAUSEFOR APPEAL 

Appellantarguedthather incarceration forbeing absent and a valid was a vafid excuse 
Excusefor nöt öbïã¡njngleava Streãlèö áigüed--thätõhe wäs ièaöy, áblé anclîilli'ng to réfurn to 
work on at least a parttime basis. 

IV 

REASONFOR BEING ABSENT 

Appellantviolatedthe tenns and conditions of her probationand was sentenced to the 
San Luis ObispoCountyJailfrom August 21,2003 to October29,2003. 

v 
. REASONFOR NOT OBTAININGLEAVE 

Appellantallegesthat she tested"d¡rt!/whileonprobationforan unspecifìed drug 
relatedconviction,and that thejudgedecided shethatjailtimewas necessary. Consequently; 
wassentencedto theSan Luis ObispoJail from August 21,2003 to October 29, 2003. The 
countyjailwhereshe was incarceratedonlyallowedinmatesto make collect calls; therefore, 
she was unable to call her supervisor.Appellantaskedmembersof her family and her 
probationofficerto callhersupervisoron four different occasionsinorderto obtain leave. The 
evidencecorroboratesthefact that two calls were receivedby respondent on August 28, 2003, 
one callon September8, 2003, andone callon September10,2003.The callers provided 
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informationthatappellantwas in jailandthatshewouldnot be able to return to work until after 
October29,2003. 

VI 

READY,ABLEANDWILLING 
Appellantstatedthatshehas a problemwithalcoholabuse.Shepresentedevidenceto 

showthatsheregularlyattendsmeetings Anonymous.Sheclaims she ofAlcoholics/Narcotics 
hasbeencleanandsoberfor the pastsevenmonths.Althoughappellantstated that she was 
ready,ableandwillingto returntowork,evenona parttimebasisif necessary, shepresented 
no medicalevidenceor independent insupporttestimony of her claim. 

PURSUANTTO THE FOREGOING OFFAGTTHE ALJ MAKESTHEFINDINGS 

FOLLOWINGDETERMTNATION
OF ISSUES: 

GovernmentCodesection19996.2 separated withprovidesan automatically employee 

the righttofileanappealforreinstatement
withtheDPA.Section19996.2alsoprovides: 

"Reinstatem€ntmay:þsgrantedonlyif the employee makesa 
satisfactoryexplanationto thedepartmenttDpA]asto the causeof 
hisor her absenceandhis or herfailureto obtain leave therefor,
andthedepartmentfindsthathe or she is ready,able,and wílling -
to resumethedischargeof the dutiesof his or her positionor, if 
not,thatheorshe has obtained theconsentof his or her -_ã 
þpo'r-ñtiñgþo-wëi-ïoäléäveof ã bs e ñ Ce tö com mön ce üpõn 

reinstatement.' 

Pursuantto Coleman v. Depaftment of Personnel Administratíon(1991)52 Cal.3d 1102, 
the Courtheld that anemployeetermlnatedundertheautomaticresignationprovisionof section 
19996.2,hasa right toa hearing to examinewhethershe had a valid excuseforbeing absent, 
whethershehada valid reasonfornotobtainingleaveandwhethershe is ready, able,and 
willingto returntowork.DPAis nof chargedwithexaminingwhethertheappointingpoweracted 
properlywithregardsto theactual termination. Further,appellanthas the burden of proofin 
thesemattersandmustproveby a preponderanceof the evidencethatshehad a valid excuse 
for herabsenceandfailureto obtain leaveand that she is currentlyable to return to work. 

Appellantstipulatedtothefact that shewasabsentwithoutleave. However, she argues 
thatherincarcerationintheSan Luis ObispoCountyjailshould be considereda valid excusefor 
her being absent,anda valid reasonfor not obtaining herabsenceleavebecause from work 
was involuntary. 

ManyStateemployeeshavebeenautomaticallyresignedfor being absentwithout leave 
becausetheyareincarceratedfor five ormoredays. For a numberofyears,bothDpA and the 
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StatePersonnelBoard(SPB)haverelieduponthe former SPBdecisionin Frank C. Santiago 
(1995)SPBCaseNo. 35488 to determine whetheror not to reinstatean employee whois 
absentfromworkdueto incarceration. Thedecisionstatesin relevant part: 

"lncarceration reasonfor being absent without is not a satisfactory 

leaveunless the circumstances 
are beyond thecontrolof the 
employee,such.as arrest withoutjustcause or innocence." 

In this case,appellantadmits that sheviolatedherprobationby testing positivefor a 
controlledsubstance.Therefore,the court had"justcausenforsentencinghertojailbecause 
she violated thetermsand conditions of her probation.'Appellantengagedin misconduct which 
iesultedin her beinganestedand incarcerated for criminal activity. Such activity and 
subsequentincarcerationdoes not excuse herabsence. 

Also in this case, appellant did not providea satisfactory explanationfornot obtaining 
leave.Granted,appellant to complywithreporting of the respondent made efforts requirements 

afterherincarceration.However,respondenthasthe discretion to determine whetherto
 
approveor deny vacationleave. lt is not unreasonable to deny a request 
for respondent for 
leaveforover two monthsbecauseit was not timely, ánd because of its potentialadverse 
impactupon otherworkers and the overallworliload. 

And finally, althoughappellanttestifiedthatshe was ready, ableandwillingto return to 
--w-ork,-even-on-apart-timebasisjf¡ecessary,she-presented-no¡nedicalevidenceor
 

independenttestimonyin support of her claim.
 

* * * t 

WHEREFORElT lS DETERMINED that the appealof
 
reinstatementafterautomaticresignationfrom the positionof Food Services Technicianl,
 
effectiveSepternber24,2003, is denied.
 

The above constitutesmy Proposed Decisionin the above-entitled matter. I
 
recommendits adoptionby DPA as its decisionin the case.
 

DATED:AprilS,2004. 


