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DECISION 

The attached Proposed oftheAdministrative asDecision Law Judge is hereby adopted 

theDepartment'sDecisionintheabovematter. 

IT IS SO ORDERED: october74, rcgg. 

Departmentof PersonnelAdministration 



STATEOFCALIFORNIA 
BEFORETHE 

DEPARTMENT ADMINISTRATIONOFPERSONNEL 

In the Matter of the Appeal by CaseNo. 99-P-009b 

Representedby: 

DisabilityInsuranceProgramRepresentative WthoutRepresentation 
To Set Aside Resignation 

Respondent: Representedby: 

Department AndrewPollak 
-

EmploymentDevelopment 
Human Resources ServicesDivision MIC-54 StaffCounsel 

Department 
Sacramento,CA94280-0001 . LegalOffice,MIC-53 

800CapitolMall 
Sacramento, 

P.O.Box 826880 EmploymentDevelopment 

CA95814 

PROPOSEDDECISION 

This matter was heard before Mary C. Bowman,AdministrativeLaw Judge (ALJ), 

Departmentof PersonnelAdministration (DPA)at 9:00 a.m.on October 20,1999, at 

Sacramento,California. 

Appellant, presentwithoutrepresentation. 

Respondent, Development (EDD),was represented Employment Department by 

Andrew Pollak, Staff Counsel. 

Evidencehavingbeenreceived and duly considered, theALJmakes the following 

findingsof fact and Proposed Decision. 



Çontinued) 
l 

JURISDICTION 

Appellantresignedfromherpositionas DisabilityInsuranceProgramRepresentative 

(DfpR)withEDDeffectivecloseof business August16,1999.OnSeptember15,1999,she 

fileda petition(appeal)to set asideherresignationwithDPA.Theappealcomplieswiththe 

codesection19996.1.ofGovernment 

t l  

WORKHISTORY 

August13, 1999, as a DIPR. 

proceduralrequirements 

Appellantworkedfor EDD fromMarch15,1999,through 

Duringthattimeshewasin formal andinformal(on{he-job)training.Shewas assigned to the 

NorthernRegion California.OfficeinSacramento, 

Appellanthashadno other Stateemployment. 

Appellant'sdutiesasa DIPR wereto performa varietyof professionai claimsdisability 

examination to administertheDepartment's insurance.The class ofworknecessary disability 

DlpRistherecruiting, andjourneylevelclassforpersonsto performdisabilityclaimstraining 

examinationwork. Underclosesupervision,incumbentsreceiveclassroomandonthe-job 

inthefundamentals claimsexamination determinations'training of disability andeligibility 

¡ t l  
.  

CAUSEFORAPPEAL 

OnSeptember1S, 1999, appellantmailedanappealtoDPAclaimingthather 

resignationwasgivenor obtained bymistakeand/orwasnototherwisea free,voluntaryand 

bindingact. 
¡V 

RESIGNATIONSURROUNDING 

servedappellantwitha firstreportof probationaryperformanceonor about 
CIRCUMSTANGES 

Respondent 

August13,1ggg.Thereportratedappellantoverallas"needsimprovement."Oneof the 

reasonsfor the poorreportwasthatappellantwasabsentforthreeweeksoutof theeight 

weeksof her initialDIPRtraining. 

Whenthe reportwas served onappellant,shemetwithSupervisorPamKent.Appellant 

withthereport.Shefelt it didnottestifiedthe meeting "didnotgowell.' Appellantdisagreed 

reflector highlight herpositiveattributesandperformance' 

Appellantwasso upset she called in sick onMonday,August16,1999.OnTuesday, 

shecalledandlefta voice mailmessageforSupervisor shewasnot
-advising 


comingto workbecauseshehadto attend to personalmatters.
 



(Iæntinued) 

thatsameday. Whenshereturnedhomeshehad 

a voicemailmessage appellantshecouldnotjustcallin sick without 
Appellantwentto KaiserPermanente 

from]ovising 
speakingwitha supervisor. Themessagealsostatedsomethingto the effect of"[must 

havetoldyouthat." 

thatthepoorperformanceAppellanttestified report,themeetinSwith! andthe 

telephonemessagefromJ 
promptedherto write a resignationthatevening.Shealsoleft 

mailthatshewasmailingin a resignation.a message onrvoice 

V
 

CIRCUMSTANCES RESIGNATIONFOLLOWING 

Short |yaf terappe| |antresigned,shespoke*i th-herunionsteward.She 

told]he madea mistakeandthoughttheonlythingshecoulddo under the 

wasreslgn. 

OnoraboutAugust24,lggg,appellantalso contacteOFnd requestedto meet 

withher about rescindingherresignationbecauseshebelievedshehadmadea mistake. A 

meetingwas set upw¡tntrnd managementon or aboutAugust30,1999.OnAugust31, 

1ggg,Ialled appellantandadvisedher that dueto herattendanceproblems,respondent 

haddecidednot to voluntarilyallowrescissionof herresignation. 

Appellantadmittedshewas absent threeoftheeightweeksof training.Shestatedher 

absencesshouldnotbegroundsto denyher the rightto reinstate sincesheonlymissedon-the­

jobtraining,notformaltraining. 

Thereafter,appellantappealedto DPA. 

circumstances 

FINDINGS 


FOLLOW¡NGDETERMINATION 


PURSUANTTOTHEFOREGO¡NG OFFAGTTHEALJ MAKESTHE 

OFISSUES: 

Appellantseeksto set herresignationonthegroundthatshem'stakenlyresigned 
"rid" surroundingfromherpositionasa DlpRwithEDD.Appellantcontendsthatthecircumstances 

herresignationhinderedherabilityto makea free, voluntaryandbindingdecision' 

Governmentcodesection19996.1providesin relevantpart: 

shallbesetasideon the groundthatit was givenor obtained "Noresignation 
pursuanlto or by reasonof mistake,fraud,duress,undueinfluenceor that for 
änyotherreasonit was notthefree,voluntaryandbindingactof the_person 
reðigning,unlessa petitionto set asideis filed with the department[Personnel 
nOm¡n¡sirationlwithin30daysafterthe last date uponwhichservicesto the state 
arerenderedor the datetheresignationis tendered to the appointingpower 
whicheveris later.' 



]c"ntinued) 

The clear languageof the statute thetrier-of-fact of therequires to look to the actions 

appellantat the pointof resignation if that act was for any reason or not to determine a mistake 

free,voluntaryand binding. 

Civil Code section 1567providesthatan apparent consentis not "free"whenobtained 

through duress, menace,fraud, uñdue influence,ormistake.Duressor menacesupposes 

some unlavrful actionby a partythatcausesthe other partyto consentbyfear. Odorizziv. 

BtoomfietdSchootDistrict(1966)246Cal.App.2d123,128.Undueinfluenceinvolvesthetaking 

of an unfair advantage of another. Id. at 132, citing CivilCodesection1575. 

Mistakeisgenerallydefinedin Black's LawDictionary(AbridgedSixthEdition,1991)at 

page693,as follows. 

"Someunintentionalact, omission, orerror arising fromignorance, 
surprise,imposition, confidence. withor misplaced A state of mindnot in accord 
reality.A mistake existswhen a person,undersomeerroneousconvictionof law 
or fact, does,or omits to do,some act which,butfor the erroneous conviction,he 
wouldnot have done or omitted. lt may arise eitherfromunconsciousness, 
ignorance,forgetfulness, or misplaced imposition, confidence." 

It is undisputed that appellant was upset by a poorperformancereportand what she 

perceivedas an inappropriate to her voicemailnotice However,response to her supervisor. 

appellantsubmitted that her resignation other than a free, voluntaryno evidence was anything 

and binding act or that she misunderstood of her action of submitting the consequences a 

written resignation. 

Respondentwas not requiredto reinstate afterher resignation; appellant and substantial 

absenceduringon-the-jobtrainingcan be consideredin determining not to permissively 

reinstatean employee. 

Appellanthad the burden of proofandtheburdenof goingforwardin this matter. 

Therefore,it is concluded appellantfailedto proveshemistakenlyresignedorthatthere was 

any other reasonthat her resignation andbinding.Herappealwasnot free, voluntary should be 

denied. 
* * * * 

that the petition 

resignationfrom the positionDIPR effective closeof businessAugust16, 1999, is denied. 
WHEREFORElT lS DETERMINED to set asideher 

http:Cal.App.2d


(II cont¡nued) 

The above constitutesmyProposedDecisionin theabove-entitledmatter.I recommend 

its adoption byDPAasits decision in the case. 

DATED:October27.1999 

StatutoryAppealsUnit 
Department Administrationof Personnel 


