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STATE OF CALIFORNIA
 
BEFORETHE
 

DEPARTMENT OF PERSONNEL ADMINISTRATION
 

In the Matter of the Appeal by Case No. 98-F-0174 

Representedby: 
CorrectionalOffrcer Without Representation 
To Set Aside Resignation 

Respondent: Representedby: 
Departmentof Corrections Neil Robertson,Staff Counsel 
Office of Persorurel Manasement Departmentof Corrections 
P.O.Box 942883 Office of Internal Affairs 
Sacramento. CA 94283-0001 P.O.Box 3009 

Sacramento.CA 95812 

PROPOSEDDECISION 

This matter was heardbeforeMary C. Bowman, Hearing Officer, Department of 

PersorurelAdministration (DPA) at 10:00a.m. on January 4,1999, at Sacramento,California. 

Appellantwaspresentwithout representation. 

Respondent,Departmentof Corrections(CDC), wasrepresentedby Neil Robertson, 

Staff Counsel,Office of Internal Affairs. 

Evidencehavingbeen received and duly considered,the Hearing Officer makes the 

following findingsof fact and Proposed Decision. 
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I 

JURISDICTION 

Appellant resigned effectiveOctober 19,1998. He filed a request with CDC to set 

aside his resignationon October21,1998. It was denied. On October 23,l998,he filed an 

appeal to set aside his resignation with DPA. The appeal complies with GovernmentCode 

section19996.1. 

il 

\ryORK HISTORY 

CDC first employed appellant on June 3,1983. At the time of his resignation he was 

employedat California Medical Facilify (CMF) at Vacaville, California. 

Appellant'sduties as a Corectional Offrcer were to act under supervision as a sworn 

peaceofftcer, to provide thepublic protection by enforcing laws and administrative regulations 

while supervisingthe conduct of inmates; and to do other relatedwork. 

UI 

CAUSE FOR APPEAL 

Respondentclaimed that he was unduly influenced and subject to duress when he 

submittedhis resignation; and that for those reasons it should be rescinded. 

IV 

CIRCUMSTANCES SURROUNDING APPELLANT'S RESIGNATION 

Appellant was served with a Notice of Adverse Action of Dismissal in October1998. 

The adverse action was to be effective close of business October19, 1998. 

On October 14,1998, a Skellyhearing was held before the V/arden and the Employee 

RelationsOfficer at CMF. Appellant attended with his California Correctional Peace Officers 

Association(CCPOA)attorney. 

On October 19, 1998, appellañt met with his representative who recommended that he 

resignbeforeclose of business that day to avoid having a dismissal action on his record. 

Relying upon advice from his representative, appellantwent to CMF and submitted a 

written resignationto one of the secretaries or assistants. It stated, "I hereby resign for personal 

reasonseffective10-19-98." The resignation was clocked in by CMF at 4:52 p.m. 

After appellant left CMF, he went home and talked to his wife. He decided he had 
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madea mistake and he did not want to resign. Instead, he wanted to fight the dismissal. On
 

October 21,1998, appellantsubmitteda written request to the Associate'Warden to that effect.
 

At the time of the hearing appellanttestifiedhe made a mistake in resigning because he 

wantedto challengehis dismissal action. However,he acknowledged heknew what he was 

doing whenhe resigned. 

PURSUANT TO THE FOREGOING FINDINGS OF FACT THE HEARING 

OFFICER MAKES THE FOLLOWING DETERMINATION OF ISSUES: 

GovernmentCode section 19996.1 providesthatan employee who resigns from State 

servicemay have his/her resignationsetasideon the basis that it was 

"given or obtainedpursuantto or by reasonof mistake, fraud, duress, 
undueinfluence or that for any other reason it was not the free, voluntary and 
binding act of the personresigning,so long as a petition to set aside the 
resignationis filed within 30 days after the last date upon which services to the 
stateare rendered or the date the resignation is tendered to the appointing power, 
whicheveris later." 

The employeebears the burden of proof that the resignation should be set aside. 

In this case, appellant claims that his resignation was obtained through duress or undue 

influence. Duress supposes some unlawful action by aparty that causes the other party to 

consentbyfear. Odorizziv Bloomfiield SchoolDistrict (1996)246Ca\.App.2d123,128.Undue 

influence involves taking unfair advantage of another. (Id. at I32, citing Civil Code section 

rs7s.) 
While appellant was not happy with his choices-resign or be dismissed, there is no 

evidenceto support his claim that respondent imposed duress or undue influence upon him in 

order to obtainhis resignation. Appellant's action in resigning was promptedby his desire to 

avoid a dismissal actionand by the advice of his own counsel. Accordingly, the resignation 

shouldnot be set aside. 

* * * * * 

WHEREFORE IT IS DETERMINED that the appeal of setaside his 

resignationfrom thepositionof Correctional Officer with CDC effectiveOctober 19, 1998, is 

deniedbecausehis resignation was free and voluntary. 
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The above constÍtutesmy Proposed Decision Ín the above-entitledmatterand I 

recommendits adoption by the Department of Personnel Administrationas Íts decision in 

thecase. 

DATED: January19.1999. 

Hearing Officer 
Departmentof Personnel Administration 
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