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Introduction

Employer-provided housing/lodging includes: reimbursements to employees for housing allowances, payments to locate housing, rent or lease payments to third parties (paying employees’ rent), paying County Possessory Interests Tax, and providing housing units.  Housing units include: houses, apartments, dormitories, mobile homes, mobile home pads, trailers, trailer spaces, etc., and utilities when applicable.  Employees renting SOH occupy them at the discretion of the employer.    

There are eight objectives for the SOH program as follows:

· Establish the fair and reasonable value of rental and utility rates for State employees residing in SOH.  For purposes of this Program, Fair Market Value (FMV) means the rental rate market analyses (RRMA) that is comparable to rents in the surrounding community.  When appropriate, this may also include utility payments. 
· Increase the rental and utility rates in accordance with the appropriate collective bargaining Memorandum of Understanding (MOU). 

· Re-rent all vacated units at RRMA.                                                                          

· Conduct RRMA appraisals every-other year as required by IRS regulations and provide DPA with documented evidence of the most recent RRMA appraisal report upon request.
· Annually furnish the Department of General Services (DGS), Real Estate Services Division (RESD), Real Property Services (RPS), with a report of all real property holdings.  See http://www.resd.dgs.ca.gov/psb/default.htm for reporting guidelines.
· Annually provide the local county assessor’s office in which the property is located with the names and mailing addresses of renters using publicly owned property for private use (reportable possessory interests tax).

· Ensure that all SOH rental units are strictly for the use of State employees.

· Report the monthly taxable income; Working Condition Fringe Benefit (WCFB)/Employee Business Expense (EBE) to the State Controller’s Office (SCO).  See http://www.sco.ca.gov/ppsd/empinfo/links.shtml, Section N 135.
Annual Housing Survey
Government Code (GC) section 19822(a), amended in 2006, mandates department compliance with all rules associated with the lodging, maintenance and other services associated with SOH furnished by the State and reinforces the requirement that owner departments adhere to administrative requirements.  To assist departments with their oversight and review, DPA has added the SOH program to its Website at (http://www.dpa.ca.gov/benefits/soh.shtm).  The annual survey can be downloaded from this website, which will enable Departments to:
· Gather information on respective SOH rented/leased properties,

· Import data to a survey spreadsheet,

· Update information on SOH rental properties, 

· Collect and compile data, and

· Produce reports as necessary. 
Assessment of Fair Market Value

According to Internal Revenue Code (IRC), non-taxable property must be appraised on an annualized (every-other year) basis if rented/leased by private individuals, companies, or corporations for their own use.  A comprehensive Desk Review (no physical inspection required) will satisfy the second year appraisal review.  

Effective July 1, 2007, departments are required to begin implementation of the RRMA appraisal program for their SOH rental properties.  If an appraisal has been conducted in the last 12 months the department will need to order a Desk Review update and provide DPA with a copy of the appraisal report(s) by September 1, 2008.

Failure to obtain RRMA as required by September 1, 2008, may result in departments losing their delegation to administer this portion of the program, i.e., DPA will arrange for the appraisals and charge the affected department for these services including an administrative fee for oversight.  

Appraiser List

A list of Certified Appraisers ranked statewide by regions is available on the DPA Website (http://www.dpa.ca.gov/benefits/soh.shtm).  These firms have been recruited to provide the State with comparative rental rate market analyses statewide.  Departments, at their discretion, may enter into a “Fee-for-Services” Master Service Agreement (FSMSA) with a contractor of their choice.  The term of the contract agreement is for 25 months beginning June 1, 2007, through June 30, 2009, with the possibility of three (3) one-year extensions.  

The approved contractors have agreed with the terms and conditions outlined by the State to provide high quality and reasonable cost effective services to contracting departments.  To assist departments on how to request services from the list of awarded contractors, DPA has developed the FSMSA User’s Manual.  This manual is available on the DPA Website (http://www.dpa.ca.gov/benefits/soh.shtm).  

All appraisal firms/individuals have certified their financial stability, proof of liability insurance, software capability and acknowledge that they will establish and maintain capability with the State at no cost to the State.   

Because the FSMSA includes special criteria, i.e., Scope of Work, Site Analysis and Valuation (Inspection), and Deliverables, departments wishing to use a non-certified list appraiser must submit a request to DPA in writing and obtain approval before execution of any contract.      

Appraisal Report

The written RRMA Appraisal Reports shall include a complete description of the property, i.e., maps, photographs, charts, street address, relevant market data, comparables and supporting 
analysis (see FSMSA User’s Manual for complete details).  Each agency must provide a copy of the appraisal report along with any requests for rent reduction and certification of the WCFB/EBE documentation to DPA, Benefits Division, Attention: SOH Coordinator, 1515 S Street, North Building, Suite 400, Sacramento, CA 95811-7258.
Rent/Utility Increase

Monthly rental and utility rates for represented employees shall be increased in accordance with the appropriate MOU.  In accordance with California law or the MOU, the department is required to provide the tenant with proper notice of any proposed rent or utility increase.  A number of the MOUs require departments meet and confer prior to the implementation of any proposed increase(s).  Therefore, it is suggested that departments allow ample time for this process.  
Monthly rental and utility rates for non-represented employees shall be adjusted to the RRMA upon receipt of the appraiser’s report.  DPA is vested with the authority to adjust the monthly rate of any SOH units when there is evidence that the current rental rate is inequitable (DPA Law 599.644[b]). 

Departments also need to ensure that the rental and utility rates for represented and non- represented employees residing in SOH units are based on the RRMA to prevent underreporting the WCFB/EBE income to the SCO.  In addition, all vacated units for represented/non-represented employees shall be re-rented at the RRMA. 

Request for Rent Reduction

Departments may request approval from DPA to reduce the rental rates when there is evidence that essential housing is substandard (DPA Laws 599.642 [c] and 599.644 [d]).  Such reductions may be up to 35%.  The Department Request for State-Owned Housing Rental Rate Reduction Form (DPA/SOH/RRR/New 2007 [Attachment A]) must be completed and forwarded to the Benefits Division, Attention:  SOH Coordinator, along with a copy of the employee’s duty statement and justification for the reduction(s).  No reduction is to be made without prior DPA authorization.  

Reporting and Withholding Requirements

IRS Codes and Regulations state that the value of housing provided by the employer may be non-taxable (excluded from gross income) as either a WCFB or when reimbursed as an EBE when specific criteria are met.  Fringe benefits and EBE, unless excluded by the IRS, represent taxable and reportable income and must be reported to the SCO by the 10th of the month.  The employer must use the general valuation rule to determine the value of the fringe benefit.  The value of a fringe benefit is its FMV. 

According to the IRS Code section 1.119-1 (b) (2) Lodging, the value of housing/lodging furnished to an employee by the employer as a WCFB shall be excluded from the employee’s gross income if all three of the following criteria are met:

1. The lodging is provided on the business premises of the employer
This is the place where the employee performs a significant portion of his/her duties.  To meet this requirement, the term “business premises of the employer” means the place of employment of the employee (must be physically on the premises);
2. The lodging is provided for the convenience of the employer
The employer has a substantial non-compensatory business reason to provide housing to the employee, i.e., the employee is routinely available for night emergency duty, or need for on-site, 24-hour access to facilities; and  
3.
The employee is required to accept such lodging as a condition of employment 

The employee is required to accept the housing because they need to live on the business premises to be able to properly perform the duties of his/her employment.  The employer must substantiate, with records, that an employee living on the premises is indispensable because the employee is required to be available for duty at all times or because the employee could not perform the services required of him/her unless he/she is furnished such lodging. 

The difference between the FMV of employer-provided housing/lodging and the monthly rent paid by the employee/reimbursement amount is reportable taxable income and must be included in the employee’s gross income.  Note:  California law defines gross income the same as the federal law (IRS Regulation section 1.61-21[b], Valuation of Fringe Benefits).  
Housing as a Reimbursed EBE (IRS Temporary Regulation, section 62) must meet the following criteria:

1. Business connection
The employee must have paid or incurred work-related expenses for which the employee would be entitled to claim a tax deduction if not reimbursed by the employer.  The employee may deduct the cost of traveling between his/her home office and work places associated with his/her employment, if the employee has an office in his/her home, which is maintained for the convenience of his/her employer, and it is used exclusively on a regular basis as his/her principle place of business (i.e., the employer does not provide an office space);

2. Substantiation
The employee must substantiate within a specific time frame (IRS rules are generally 120 days), the amount of expenses; and 

3. Return of amounts in excess of expenses
The employee must return any excess reimbursement or allowance within a specific period that exceeded the substantiated expenses.

If the employer’s reimbursement arrangement does not meet all three requirements, the payments will be included in the annual wages on the Form W-2.  When an employer applies accountable plan provisions, if no regulatory criteria are satisfied, the reimbursement represents taxable income.
Departments must follow federal and State housing requirements including performing annual FMV appraisals and timely reporting of taxable housing income to the SCO by the 10th of the month following the month the employee received the taxable benefit.  For reporting to SCO, complete a Non-USPS Adjustment Request-Values (Fringe Benefit/Employee Business Expense), STD 676V, (Attachment B).

Annual Certification of the WCFB Requirement

Departments certifying that an employee meets the WCFB must provide DPA with a list of the names of the individual(s) including a detailed description of the duties, a duty statement with the percent of time the employee is required to perform the said duties, and the number of reportable incidents.  This list must be submitted as part of the documentation required with the annual SOH Survey.
Statewide Property Inventory

Departments are required to annually provide a record of each parcel of real property and each major structure possessed by the agency to the DGS, RESD.  The Structure/Site Improvement Data Entry Form, RESD FORM 1040 (Attachment C) must include an update of the real property and structure, and reflect any changes to those records annually on July 1.

Annual Taxable Possessory Interests 
Revenue and Taxation Code Section 104, 107 and 107.6 authorizes the local county assessor’s office to annually assess all taxable property in his/her county, except for State-assessed property, to the person owning, claiming, possessing (leasing/renting), or controlling it on January 1.  This assessment includes government housing occupied by employees as their residences, cabins on Forest Service land, marinas, recreation areas, etc.  In January, departments may receive a letter from the Office of Assessor requesting the agency to supply by February 15, the information on all private uses of publicly owned property as of January 1.
There is no exemption from reporting possessory interests to the respective counties.  If the agency has not been notified by the assessor’s office and the rented property meets the criteria for the possessory interests tax, the department is obligated to complete a Possessory Interests Annual Usage Report, BOE-502-P (Attachment D), and forward it to the local assessor’s office by the February 15 due date.

Departments are reminded to include in all written rent/lease agreements a statement that the property interests may be subject to property taxation and that the tenant in whom the possessory interests is vested may be subject to the payment of the property taxes levied on the property. 

Agency payment of Possessory Interests Tax on behalf of an employee represents taxable, reportable income to that employee unless the employee meets all three WCFB requirements as outlined on pages five (5) and six (6).  The payment value must be reported to the SCO by the 10th of the month following payment (IRS Regulation section 1.61-21[b]).  Employees who are required to live in State-Owned Housing and meet the requirements of section 119 of the IRS Code (WCFB) are excluded from payment of the possessory interests tax. 
Retention Schedule
In accordance with the Franchise Tax Board (FTB) Internal Procedure (General Tax Audit) Manual (Section 10000), the Statute of Limitations (SOL) is a time limit imposed by law on the right of both the State and taxpayer to increase or decrease the taxpayer’s self-assessed taxes.  In addition, the DGS, Procurement Division, Resource Guide, State Records (Section 7) states, “Records have legal value if they contain evidence of legally enforceable right of obligations of the State.”  Examples of these records would include SOH records (housing surveys, FMV appraisals, and rental agreements) because they are viewed as a fiscal document representing a contractual agreement between the State and employees renting State-owned properties.

The SOL period is usually the latter of four years from the due date of the tax return or the date the tax return is filed.  The FTB recommends that California taxpayers keep a copy of their return and the records that verify the income, deductions, adjustments, or credits reported on their return.  Property records should be kept as long as they are needed to figure the basis of the property.

State-Owned Housing Survey reports and the Possessory Interests Annual Usage Report BOE-502-P should be retained for four years after the lien date or three years if the documents have been microfilmed, microfiche, imaged, or saved to disc. 

State-Owned Housing Advisory Committee

Established in 1994, the committee is comprised of representatives from twelve agencies with SOH including staff from the State Controller’s Office and the DGS, RESD.  Hosted by DPA, meetings are held quarterly.  Please contact DPA for the name(s) of your department representative(s).  The purpose of the meeting is to discuss various SOH issues, including clarifying tax liability, i.e., possessory interests tax, reporting requirements when employer-provided housing is determined to be a taxable fringe benefit, establishing “fair market value” of rental property, etc.  In addition, members review the rent and utility surveys, MOUs (sections regarding rent and utility payments), pending legislation, sample rental agreements, discuss Bureau of State Audits Reports, and discuss and review other relative items or topics as needed.                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

Reporting Requirements and Applicable Timelines

Monthly 

By the 10th of the month:  Taxable Housing/Lodging Values

Departments must report to the SCO the difference between the actual rent/utilities paid and the FMV or RRMA of employer-provided housing/lodging/utilities including payment of county Possessory Interests tax payments not exempt by IRS criteria.  This information must be recorded on the Non-USPS Adjustment Request-Values (Fringe Benefit/Employee Business Expense), STD 676V, (Attachment B).

Annually 

February 15:  Taxable Possessory Interests
Departments are required to provide the assessor of the county in which the property is located information for the current assessment year on all private uses of publicly-owned property.  Revenue and Taxation Code section 61 requires departments to annually submit a detailed report to the county assessor’s office by February 15.  This information should be recorded on BOE form 502-P (Attachment D), unless otherwise directed by the local county assessor.  Each agency is required to provide copies or a facsimile of these reports to DPA, Benefits Division, SOH Coordinator, 1515 S Street, North Building, Suite 400, Sacramento, CA 95811-7258 by March 15.  Reports may be submitted before the specified date.  If the due date falls on Saturday, Sunday, or a legal holiday, the report may be submitted on the next business day.  

July 1:  Real Property and Major Structures

Departments are required to submit an update of their real property and major structures data to DGS/RESD reflecting each parcel (including any changes).  This information should be recorded on the Structure/Site Improvement Data Entry Form, RESD FORM 1040, (Attachment C).
In addition to the report being submitted to DGS/RESD, departments must provide a copy to DPA, Benefits Division, SOH Coordinator when the property includes employee-housing units. 

September 1, 2008: RRMA Appraisals

In addition to the annual rent survey, starting July 1, 2007, departments will be required to conduct RRMA analyses (every-other year) by contracting with an authorized Certified Appraiser.  The written report shall include a complete legal description of the property, i.e., plot maps, photographs, charts, street address, relevant market data, RRMA comparable data and supporting analysis of the market conditions, and signed certification (see FSMSA User’s Manual for complete details).  Reports are due to DPA, Benefits Division, SOH Coordinator, ten (10) days after receipt of the completed appraisal.  Departments are required to submit an annual appraisal or Desk Review update each calendar year.
October 1-November 30:  State-Owned Housing (SOH) Surveys

Departments will provide DPA, Benefits Division, SOH Coordinator with annual updates on rental and utility rate increases, i.e., department and facility, county code, property/residence type, residence address, number of bedrooms, bathrooms, square footage, CBID/NR, classification, occupancy date, monthly rental rate, date of rent and utility adjustment, new rental rate, payroll deduction, and date of FMV/RRMA appraisal, etc.  See survey program on the DPA Website 
(http://www.dpa.ca.gov/benefits/soh.shtm).

In addition, all State-provided household furnishings, i.e., items contained within the rental property, including furniture, window coverings, appliances, wall coverings/hangings, carpeting, etc., shall be inventoried and inspected by Departments and their condition documented.  

Reports may be submitted before the specified date.  If the due date falls on Saturday, Sunday, or a legal holiday, the report may be submitted on the next business day.

Ongoing
SOH Special Requests/Reports

Departments will provide DPA, Benefits Division, SOH Coordinator with copies of any responses, plan of correction updates, or reports requested by the Governor’s Office, Bureau of State Audits or Legislators within ten (10) days after response is completed.  
Definitions

Appraisal – means a written statement of value prepared by a qualified appraiser setting forth an opinion as to the market value of an adequately described property as of a specific date, supported by the presentation and analysis of relevant market information.

Appraiser – means an individual who holds a license issued by the Office of Real Estate Appraisers and who is expected to perform valuation services competently and in a manner that is independent, impartial, and objective based on experience, judgment, facts, and use of formal appraisal processes. 

Certified List Appraiser – means an individual/firm who holds a license issued by the Office of Real Estate Appraisers and whose name has been certified to the State’s list of individuals that will perform formal rental rate market appraisals for State departments.

Dwelling/Residential Properties – means a place where a person resides and may include, but is not limited to, the following:  apartments, dormitories, studios, mobile homes, boarding rooms, mobile/trailer pads, etc.
Fair Market Value (FMV) – IRS Regulation section I.61-21(b) defines FMV as the amount that the property would rent for in an open market between a willing lessor and lessee.  IRS requires that the employer (agency) review its rental properties for the fair market values annually.  

Fee-for-Services (FS) – means under the Master Service Agreement (MSA) State departments may enter into a contract with a Contractor without having to issue a separate request-for-proposal (RFP).

Fringe Benefit (FB) – form of pay for services of employees unless specifically excluded by the IRS section 61.  The FMV of housing less actual rent paid by the employee equals the taxable and reportable fringe benefit.  Example:  The department charges $300/month for employee housing.  FMV for the property is $1000/month.  The FMV ($1000) minus the monthly rent ($300) equals the taxable and reportable fringe benefit amount ($700), (IRS Regulations, Section 119-1[b]).

Fringe Benefit Valuation Rules – the employer must determine the value of a fringe benefit provided to an employee (IRS Regulation section 1.61-21[b]).

License – means any license, certificate, permit, registration, or other means issued by the office authorizing the person to whom it is issued to act pursuant to this part within this state.  For purposes of this program acceptable license levels are:  Residential, Certified Residential, and Certified General issued by the Office of Real Estate Appraisers.

Lien date – January 1, at 12:01 a.m. is the date property is valued for tax purposes (Possessory Interests). 

Master Services Agreement (MSA) – means an Agreement entered into by DPA, dba the State, for use by other state agencies that wish to take advantage of the states buying power.

Possessory Interests Tax –under the California Constitution, State-owned property is exempt from real estate taxes except when that property is used either by employees or by private businesses for private use.  Because rent charged by Government entities does not include an increment to recover taxes, the county assessor can tax private use by an individual or private business as possessory interests (Revenue and Taxation Code section 107).  See lien date above. 

Rental Rate Market Analysis (RRMA) – means comparable rental properties in the surrounding community and in the same or similar neighborhoods.  For purposes of this program, departments are required to conduct RRMA analyses every-other year; the second year may consist of a Desk Audit review.   

State-Owned Housing (SOH) – means real property located in and owned by the State of California that is rented/leased to State employees.  

Taxable Employer-provided housing – not meeting the IRS criteria regarding WCFB/EBE is reportable/taxable income unless specifically excluded by law.
Tenant – means the State employee renting state-owned housing.
Working Condition Fringe Benefit (WCFB) – must meet all three of the following tests:  
1) The lodging is provided on the business premises of the employer
This is the place where the employee performs a significant portion of his/her duties.  To meet this requirement, the term “business premises of the employer” means the place of employment of the employee (must be physically on the premises);
2) The lodging is provided for the convenience of the employer
The employer has a substantial non-compensatory business reason to provide housing to the employee, i.e., the employee is routinely available for night emergency duty, or need for on-site, 24-hour access to facilities; and  
3.
The employee is required to accept such lodging as a condition of employment 

The employee is required to accept the housing because they need to live on the business premises to be able to properly perform the duties of his/her employment.  The employer must substantiate, with records, that an employee living on the premises is indispensable because the employee is required to be available for duty at all times or because the employee could not perform the services required of him/her unless he/she is furnished such lodging. 

ATTACHMENTS
A:
Department Request for State-Owned Housing Rental Rate Reduction

B:
Non-USPS Adjustment Request – Values (Fringe Benefit/Employee Business                                                                               Expense), 2 pages

C:
Structure/Site Improvement Data Entry Form, 2 pages

D:
Possessory Interests Annual Usage Report, 2 pages
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