
BEFORETHE
 
DEPARTMENT OF PERSONNEL ADMINISTRATION
 

OF'THE STATEOF CALIFORNIA
 

In theMatterof the Appeal by SPBCaseNo. D0739 

Representedby: 
AndreL. Rocher 

SupportServicesAssistant AttomeyatLaw 
ForReinstatementAfterAutomatic 5900SepulvedaBlvd.,Suite 500 
Resignation(AWOL) VanNuys,CA9l4ll 

Respondent: Representedby: 
Departmentof Rehabilitation Departmentof Rehabilitation 
PersonnelOffice Office of Legal Affairs 
2000EvergreenStreet 2000 EvergreenStreet 
Sacramento,CA 95815 -3832 Sacramento.CA 95815 -3832 

DECISION 

The attached ProposedDecisionof the Administrative Law Judge is hereby 

adoptedasthe Department's Decisionin the above matter. 

IT IS SOORDERED: rebruary t9sg.L7, 

(.u__4
 
K. WLLIAM CI.]RTIS 
Chief Counsel 
Departmentof Persorurel Administration 
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IntheMatterof the Appealby CaseNo. D0739 

Representedby: 

Assistant, of
 
Rehabilitation Attorneyat Law
 
For Reinstatement Resignation Law Offices of Kenneth Rowan
 

CaseService Department AndreL. Rocher 

AfterAutomatic 
5900 Sepulveda Ste. 500 Blvd., 
VanNuys,CA 91411 

Respondent: Representedby: 

Departmentof Rehabilitation Gwen Pratt Bachigaluppi
PersonnelOffice StaffCounsel 
2000EvergreenStreet DepaÉmentof Rehabilitation 

CA 95815-3832 2000 Evergreen StreetSacramento, 

Sacramento,
CA 95815-3832 

PROPOSEDDECISION 

ThismatterwasheardbeforeMaryC.Bowman,AdministrativeLawJudge,Department 
of Personnel Administration(DPA)at9:00 a.m. on January 28,1999,atSacramento,California. 

Appellant, represented herattorney.by Andre L.Rocher, 
Appellantand her attorneyappearedtelephonically. 

Respondent, of Rehabilitation, byGwenPrattDepartment wasrepresented 
Bachígaluppi,StaffCounsel. 

Evidencehavingbeen received andduly considered, LawJudgetheAdministrative 
makesthe following findingsof fact andproposedDecision. 



(|}ontinued) 

I 

JURISDICTION 

Appellantwas automatically effective 31, 1995. Sheflled a request resigned December 

(appeal)for reinstatement resignationafter automatic onJanuary29, 1996. The appeal 

complieswithGovernmentCode section 19996.2. 

Thematterwasoriginallyset for hearing on May 23, 1996,butwascontinuedat the 

requestof appellant. lt was reset for August 29, 1996. Prior to August29, 1996, the matter was 

taken off calendar pendingsettlement.On January 21, 1999, thematterwas restored to the 

calendarat the request of appellant. The hearing was expedited becausethe three-year statute 

of limitations 29, 1999.1 The hearing forwas set to expire on January wasscheduled 

January28, 1999. 

t l  

WORK HISTORY 

Appellantbeganworking offor the State as a Clerk Typist ll with the Department 

Rehabilitationon September 20,1972. At the time of her automatic appellantresignation, was 

employedas a Case Service with the Department at Pasadena. Assistant of Rehabilitation 

Thedutíes of a Case Service Assistantare to provideclericalsupportto professional 

counselingstaff by performing duties related processand to do specialized to the rehabilitation 

otherworkas required. 

ilt 

CAUSEFORAPPEAL 

On January 12, 1996, respondent appellant of Automatic Resignation.mailed a Notice 

Appellantappealed that she had a satisfactory for being absent and a on the grounds reason 

satisfactory fornot obtaining didnotclaim that she was currently explanation leave. Appellant 

ready,able and willing to return to work. 

tv 
REASONFOR BEING ABSENT 

Appellantdid not report for work after September 1 1, 1995. On December 18, 1995, 

respondentmailedappellanta letter advising her that her absence after September 1 1, 1995, 

wasunapprovedbecauseshehadnot requested or obtained approvedleave from her 

supervisor.The letter advised of Nonindustrial lnsurance(NDl)her that the receipt Disability 

benefitsthroughthe Employment Department herof her obligation Development did not relieve 

to keep her employerinformedas to her need for leave. The letter alsorequestedthatappellant 
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providerespondentwitha writtenrequestforleave,thedatesrequested,thereasonforthe 

leave and appropriate substantiation asnolater than January 29,1995. The letter closed 

follows: 

"lfyoudo not notifyyoursupervisorinwriting,youwill be considered 
absent without leave and may be subject to automatic resignation." 

Onor after December23, 1995, appellant respondedwitha written requestfor leave 

retroactive 1995through medicalsubstantiationfromto September March 1996. She submitted 

Kaiser Permanente, shewas seen on November towhich indicated 28, 1995, and was unable 

work from December 1, 1995throughJanuary1,1996. lt also showeda returnto work date of 

January1, 1996 withoutrestrictions 

Appellantdid not report towork on January 2,1996. On that date respondentsent 

appellantanotherletter advising herthat her requestforleavewasgrantedfor September 11, 

1995, through December31,1995, consistent with the medicalsubstantiation Thesubmitted. 

letter advised that the request for leave from January to March 1996was denied becauseof 

lack of medical substantiation her she was considered for that period.The letter advised absent 

withoutapprovedleaveas of January 2,1996, and expectedto return to work no later than 

January8, 1996. 

Appellantdidnot return to work on January 8, 1996, and did not submitany further 

medicalsubstantiation separation.priorto her automatic 


Appellantwas automatically by notice January12,1996.
resigned mailed 

Appellantdidnot return to her physicianuntilJanuary29,1996, which was after her 

automaticresignation.On January 29,1996,shereceiveda revised medicalsubstantiation 

indicatingshewasseenon January 29, 1996, and was unable to return to work before 

March 31 , 1996. lt also stated shewould be reevaluatedpriorto March 31, 1996. 

At thehearingappellanttestifiedshe did not return to work after January 1,1996, 

becauseshe did not feel well. As evidence that she was unable to work, she presentedthe 

medicalsubstantiation January unreliablebecauseslip obtained 29, 1996. lt was potentially 

appellantobtainedit afterthe fact for use at a hearing. Appellant didnot call her physicianto 

testify;and respondent had no opportunity examine the slip. The slip to cross himregarding 

was uncorroborated hearsav.2 

t SeeDPA Rule 599.906 
2DPA Government Code section 11513(d) provides asfollows:"Hearsayevidencemay be 
used for the purposeof supplementing other evidence or explaining butover timely objection 
shall not be sufficient in itself to support a finding unless itwould be admissible overobjectionin 
civil action." Respondenttimely objected. 
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V
 

REASONFOR NOT OBTA¡NING LEAVE
 

Appellanttestified substantiation
thatshe did not obtain timely medical for her absence 

afterJanuary1, 1996, because herdoctorwas on vacation. She also stated she did not getthe 

January2, 1996,letter from respondent advisingher she needed to submit additional medical 

substantiation itwasmailedto her address. even though 


Appellant'ssupervisors that they did not hear from appellant 
testified any time between 

January2 and January 12, 1996,the date of the automatic resignation. 

Appellant'stestimonywas not credible. Appellantis a member of Kaiser Permanente 

MedicalGroup,which has numerous physicianson staff. lt must be presumedmedicalcare 

does not ceasewhen a singlephysicianisonvacation. Further, respondentpresenteda proof 

of service thatthe letter of January 2, 1996,was mailed to appellant's correctaddress(whichis 

still her currentaddress). Also, appellantwas advised in the earlier (December18, 1995) letter 

of the need for adequatemedical and that failure it could result in substantiation to provided 

automaticresignation. 

VI 

READY,ABLE AND WILLING 

Appellanttestifledthatshe has not had any current medicaltreatment.She also testified 

thatshe is not ready to return to work. She said, "l think I need medicaltreatment." 

Respondenthas not consented to placeappellanton a medícal leaveofabsenceupon 

reinstatementsince she has providedno current substantiationmedical fortheneed. 

PURSUANTTO THE ,O*=GO,*C rlruOlr.¡C, O, ,Oa, THE ADMINISTRATIVE LAw 

JUDGEMAKES THE FOLLOWING OF ISSUES: DETERMINATION 

19996.2 an automatically GovernmentCode section provides separatedemployeewith 

the right to file a request for reinstatement 19996.2with the DPA. Section alsoprovides: 

"Reinstatementmay be grantedonlyif the employeemakesa 
satisfactoryexplanationto the department [DPA]as to the cause 
of hisor her absence and his or her failure to obtain leave 
therefor,and the department finds that he or she is ready, able, 
and willing to resume thedischargeof theduties of his or her 
positionor, if not, that he or she has obtained theconsentof his or 
herappointingpowerto a leave of absence to commenceupon 
reinstatement." 
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ln Colemanv. Department Administrationof Personnel (1991)52 Cal.3d 1102, the Court 

under the automatic provisionheld that an employeeterminated resignation of section 19996.2, 

has a right to a hearing to examinewhetherhe/sheis ready, able, and willingto return to work. 

DPA is nof chargedwith examining whethertheappointingpoweractedproperlywithregardsto 

the actual termination.t Further,appellanthastheburdenof proofin these matters andmust 

provebya preponderance thathe/she had a validexcuse absenceof the evidence for his/her 

andfailureto obtain leave andthat he/she is currently able to returntowork or that the 

employerhadconsentedto a leave of absence. 

In this case appellant did not presentevidencesufficientto establish the nature of her 

medicalconditionbetweenJanuary8 and 12, 1996. The onlyevidencepresentedwas a 

doctor'sslip,whichis uncorroborated and which cannot on (standingalone)tohearsay berelied 

proveordisprovehermedicalconditionat that time. 

Appellantdid not present explanation to providerespondenta reasonable for her failure 

with timely medicalsubstantiation her leave request through March. ltto support forJanuary 

reasonablycan be concluded thatsheknew the leave request would be denied because she did 

notsubstantiateit with a medical slipfrom her physician. hadadvisedRespondent her of that 

fact in the December18, 1995, letter; sheprovided her to returnandthe substantiation released 

to work after January 1, 1996. Also, appellant made no effortsto speak with her supervisor and 

explainthatshewas not returning to work even though thephysicianhad released her. 

Appellantdid not presentevidenceto establish she is currently ready,willing and able to 

returnto work. Appellant testifiedshe is not currently readyor able. 

Accordingly,it is found that appellant should reinstatednotbe manditorily to the position 

of Case Servíce Assistant. 

WHEREFoRE|T|SDETERMlNEDthattheappea|of lYorreinstatement 

after automatic resignation of Case Service with the Department offrom the position Assistant 

RehabilitationeffectiveDecember31,1995, is denied. 

with a timely writ 3An employee seekingto challenge the actual terminationmustgofonruard 
before the court. 
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Theabove constitutes my Proposed Decision in the above-entitled matter. 

recommend its adoption by the DPA as its decision in the case. 

DATED: February17,1999 

AdministrativeLaw Judge 
Departmentof Personnel Administration 


