
BEFORETHE 
DEPARTMENT ADMINISTRATIONOFPERSONNEL 

OF THE STATEOF CALIFORNIA 

In the Matterof the Appealby CaseNo.98-E-0182 

Representedby: 

SeñiõrToiõ ProcessingTechnician 
WithoutRepresentation 

ForReinstatementAfterAutomatic 
Resignation(AWOL) 

Respondent: Representedby: 

Departmentof Transportation JeanellBradley
Officeof Personnef Operations PersonnelAnalyst
P.O.Box168037 Office of Personnel Operations
Sacramento,CA 9581 6-8037 SouthernAdministrative CenterService 

2501PullmanStreet 
Santa Ana, CA92705 

DECISION 

TheattachedProposedDecisionof the Administrative LawJudge is hereby adoptedas 
theDepartment's in the above matter.Decision 

IT IS SO ORDERED: MarchL,1999.  

K.WILLIAMCU 
ChiefCounsel 
Departmentof Personnel Administration 
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ForReinstatement Resignation
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After Automatic 

Respondent: Representedby: 

Department JeanellBradleyof Transportation 
Officeof Personnel Operations PersonnelAnalyst
P.O.Box 168037 Office of Personnel Operations
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2501 Pullman Street 
Santa Ana, CA 92705 

PROPOSEDDECISION 

Thismatterwasheardbefore Mary C. Bowman, AdministrativeLawJudge, Department 
Administration 9, 1999, at San Diego, of Personnel (DPA)at 1 1:00 a.m. on February California. 

Appellant, waspresentwithoutrepresentation. 

(Caltrans), byJanellRespondent,Departmentof Transportation was represented 

Bradley,PersonnelAnalyst. 

Evidencehaving and duly considered, Law Judge been received theAdministrative 
makes the followingfindingsof fact and Proposed Decision. 



(D*ntinued)
 

I 

JURISDICTION 

Appellantwasautomatically effective 29, 1998. He filed a requestresigned September 

(appeal)forreinstatement on October 
after automatic resignation 30, 1998. Theappeal
 
complieswithGovernment
Codesection199g6.2.
 

Thematterwasoriginallyset for hearingon January 6, 1999, but was continuedat the
 
requestofappellantdue to thedeath of his mother.lt was reset forFebruary9, 1ggg.
 

t l 
  

WORKHISTORY
 

Appellantwasa Senior WordProcessing withCaltrans
Technician at San Diego at the 
timeof his automaticresignation.He began workingforCaltranson October 2,1989. He 
beganworkingfortheState with the Department Relations er 27 , 1g82.of Industrial on Decemb 

Hehasalso worked for the Department
of Corrections.
 

Thedutiesofa Senior Word Processing are to supervise
Technician the work of a small 
wordprocessingunit and personallyperformthemostdifficultwordprocessingworkor to assist 
in the superuision sizeor large word processingcenter.WordProcessingof a medium 

Technicians fromother clerical by being regularly requiredto operatearedistinguished classes 
on a full-time basiselectronictexteditingequipment. 

ill 

CAUSEFORAPPEAL 

Respondentautomatically appellantforbeingabsentwithoutleave from resigned 

September30 through October14,1998.Appellantappealedonthegroundsthathe had a 
satisfactoryexplanationforbeing absent and not obtainingleaveandthat he is currently ready, 
ableand willing to return towork. 

IV 

REASONFORBEINGABSENT 
Appellantwasonanapprovedmedicalleaveof absence fromApril14, 1996, through 

September29,1998.During Nonindustrialthatperiodof time, he was receiving Disability 
Insurance(NDl)benefit.ThebenefitsendedSeptember29, 1ggg. 

OnOctober2, 1998,appellant'ssupervisor, mailedappellanta letter 
statinginrelevantpart, 

"We'vetalkeda number of times duringyourabsence,andyou've
frequentlytoldmethatyouwouldbe back towork'nextMonday,'referringto 
whicheverMondayfollowedourphoneconversations.Duringthe week of 
September21, 1998, youtelephonedand told methatyouañdyourdoctor had 
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agreedthatyouwould be back to workon Monday, September28,1998. When I 
calledyouonthe28thasyouhadnotcome into the office,yousaidthatyou 
wouldbe here on October 1, 1998.However,youdidn'treturntowork that day, 
either.Therefore,asyouarenolongercoveredby NDl, youarecurrently 
consideredAbsentWithoutLeave(AWOL). 

Youare hereby instructed to work immediately to return andbe ready, 
willingandableto returnto work. Your failure toeither return to work or let me 
know if yourNDI has been extended will result in appropriate action being taken. 
Pleasereturn or call me by Friday, 9, 1998, towork immediately October 

concerning
yourNDl." 

Appellantdid not call his supervisor and he did not return to work.
 

As a result of his inaction, appellant resigned
was automatically and the notice of 

automaticresignation to him on October was mailed 14, 1998. 

Appellanttestifiedthat he was absent from work priorto September 1998 because of 

clinicaldepression.On August 8, 1998,hispsychologist, prepareda 

writtenreport regarding appellant'smedicalstatus(prognosis).lt stated appellant was 
"graduallyimproving"and"whilecontinuing psychotherapy hewith supportive and medication, 

shouldbeexpectedto maintain a stable adjustment andreturnto work within one or two 

weeks." 

Appellantdid not submitthe report to his employerwhen he received it. He testifiedhe 

later went back and had his doctor change thedate of thestatusreportto October 14, 1998. 
-Appellantalso testified thathehasnot been treatedbya doctor sinceSeptember1998. He 

stated he stoppedgoingbecausehis medical insuranceran out. 

Appellantclaimedhe díd not return to work on September 30, 1998, because he could 

not"getit together." He also claimed ready to return he did not feel emotionally at that time. 

Fromthedocumentation it is unclear appellanthad a medical reasonprovided, whether 

forbeingoff work betweenSeptember30and October 14, 1998, or whether he chose not to 

return to work. 

V
 

REASONFOR NOT OBTAININGLEAVE
 

Appellanttestifiedthat his supervisorcalled him and encouraged him to return to work. 

Healso testified he told her he would return. Heclaimedhe did not follow the required 

proceduresforobtainingmedical for further after September 29, 1998, substantiation absence 

because "emotionallyhe had become unstable."He claimed that the nature of his illness was 

such that he "lostcontroland it reallvtook over." 



lf .ontinued)
 

VI 

READY,ABLEAND WILLING 

Appellanttestifiedhe is currently ready,ableand willing to returnto work. Heis working 
twojobsand has beensince the middleof October 1998.He is a personalassistantto a real
 
estateagentand works inadvertising.Heclaims he works30 to 40 hourseach week andhas
 
nomedicalproblemskeepinghimfrom working. He has notbeen treated bya doctor since
 
September1998andprovidednomedicalevidence psychiatric
of his current condition. 

PURSUANTTO THE FOREGOING OFFACT THE ADMINISTRATIVEFIND¡NGS L,AW 
JUDGEMAKESTHEFOLLOWING OFISSUES:DETERMINATION 

19996.2 an automatically GovernmentCode section provides separatedemployeewith
 
the right tofilea requestfor reinstatement 19996.2
withthe DPA. Section alsoprovides: 

"Reinstatementmay be grantedonly if the employeemakesa 
satisfactory to the departmentexplanation [DPA]as to the cause 
of his or her absenceand his or her failureto obtain leave 
therefor,and the departmentfinds that he or she is ready,able, 
and willing to resume thedischargeof thedutiesof his or her 
positionor, if not, that he or she has obtained the consent of his or 
herappointingpowertoa leave of absence to commenceupon 
reinstatement." 

ln Colemanv.Depañmentof Personnel Administration(1991)52 Cal.3d 1102, the Court 
heldthatanemployeeterminatedunder the automaticresignationprovisionof section 19996.2 
hasa right toa hearing to examinewhetherhe/she is ready, able,and willing to return to work. 
DPAis nof chargedwithexaminingwhethertheappointingpoweractedproperlywithregardsto 
theactual termination. Further,appellanthas the burdenof proofin these mattersand must 
proveby a preponderanceoftheevidencethat he/she had a valid excuseforhis/herabsence 
and failure to obtainleaveand that he/she is currently able to returnto work or that the 
employerhadconsentedtoa leaveofabsence. 

In this case,appellantclaimsthathe was unableto work and did not obtaina leave of 
absencebecauseofclinicaldepression.He also claims that hisconditionhasstabilizedsuch 
thathe is able to returnto work. The only medicalevidenceheproducedto support these 
claimswas the prognosis in August 19g8 and alteredtooctober19g8.

"telrepared
Appellanthas the burdenof proofand he has not met that burden because thetestimonyand 
that document do not provethatappellantwas unable towork and so disabledhewasunableto 
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arrangefor leaveapprovalfortheperiodSeptember30throughOctober14, 1998. lt also does 

notprovehiscurrent mental state. 

For the reasonssetforthabove, appellant reinstatedshouldnot be manditorily tothe 

positionof Senior Technicianat Caltrans. Word Processing 

WHEREFoRE|T|SDETERM|NEDthattheaRne!rreinstatement 

afterautomaticresignation ofSenior Technicianwithfrom the position Word Processing 

CaltranseffectiveSeptember29, 1998, is denied. 

The above constitutes my ,;0""; o""¡r¡on ,i ,n" above-entitled matter. I 

recommendits adoption by DPA as its decision in the case. 

DATED: March3. 1999. 

fl|rry4ø,àuøp 
AdministrativeLaw Judge 
Departmentof Personnel Administration 


