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IT IS SOORDERED: 
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PROPOSEDDECISION 

Thismatterwasheard befcjre LindaA. Mayhew, AdministrativeLaw Judge (ALJ), 

Department (DPA)at 1:00 p.m.on September 23,2004,atof PersonnelAdministration 

Sacramento,California. 

appellant, and represented waspresent himself. 

EdwinT. Shea, Tax Counsel,represented.the Tax Board (FTB),respondent.Franchise 

Evidencehavingbeen received andduly considered, the ALJ makes the following 
findingsof fact and Proposed Decision 
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I 

JURISDICTION 

Respondent resigned effectiveclose of business Augustg,2OO4,automatically appellant 

forbeing absent withoutapprovedleavefromJuly 15 through July 22,2004.1 Appellantfiled a 
request(appeal)for reinstatement after automatic resignationon August 5. The appeal 

complieswith the procedural of Government 19996.2,requirements Code section 


t l 
  

WORKHISTORY
 

At the time of appellant's resignation, was employed 
appellant as a Tax Program 

TechnicianI inthe Sacramento officeof FTB. Appellant began working for FTB on October 20, 

1 986. 

The duties of a Tax Program TechnicianI areto review and resolve issues regarding 

docurnents,returns,andpaymentsor to providetechnicalinformationregardingspecific laws, 

rules,policies,and regulatiòns relatingto various programsadministeredby the FTB. 

ilt
 

CAUSE FOR APPEAL
 

Appellantclaimedhe had a validreasonfor being absentbecausehewasill; he had a 

validreasonfor not obtaining leave because hebelievedhis employer knew he would be 

absent; and, he was ready, able, and willing to returnto work. 

IV 

REASONFOR BEING ABSENT 

Appellanthasa historyof absences relatedto illness. Appellant testifiedhe suffers from 

headachesanddepression for this. Appellant thismedicationand takes medication testified 

affectshis memory. Appellant also testified that he is a recoveringdrugaddict and alcoholic 

and that the narcotic medicationhe takes somehowaffects his ability to work and challenges his 

recovery. Appellant testifiedhe has been clean and sober for approximately eight(8) years. 

Appellantexhaustedhis leave under the Family Medical Leave Act (FMLA)and he has 

beenon nonindustrialdisability 1. Appellant leavefromat leãst May 14 through September 

could not reeall the last day he worked. The reason for appellant's FMLA leave wasnot 

disclosed.Nophysicianor other health was called to testify. careprofessional 

Appellanttestifiedhe was ill and unable to work from July 15 through July 22. He 

testifiedthat although he had been cleared to return to work on July 15, when he woke upthat 

t All dates are 2004 unless otherwise indicated. 
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day he had a headache. He testified toseehisphysicianhe could not getanappointment until 

July 22, when his physiciantookhimoffworkuntil August 2 

V 

REASONFOR NOT OBTAININGLEAVE 

Appellanttestifiedhe believed he did not have to call or otherwise contactrespondentto 

report he would not be at work for the periodJuly 15 throughJuly22 becausehisdoctor had 

notified the EmploymentDevelopment that he could not work for thatperiodandheDepartment 

hadbeengrantedNDI until'August 1. He testified he was not notified he had to contact 

respondent 

On or about January 14 appellant receiveda letter notifying himthathe was absent 

withoutleave on January 5 through January 14 because he had not called his supervisor, 

reportedto work, or submitted substantiation thatfivefor his absence. He was further notified 

consecutivedays of absence may constitute an automatic separationfrom State service under 

GovernmentCode section 19996.2. 

Onorabout April 13 appellant receiveda second letter notifying him that he was absent 

without leave on April 6 throughApril'13becausehe had not called his supervisor, reportedto 

work, or submitted substantiation that five consecutive for his absence. He was again reminded 

days of absence without leave may constitute automaticseparationfrom State service under 

GovernmentCode section 19996.2. 

On or about April 23 appellantreceiveda third ietter from his supervisor, 

notifyinghim that his FMLA leave was expiring. lt instructed appellanthewasexpectedto call 

his supervisor to reporthisabsencewithin one hour of his work shiftif he was unable to come to 

work. lt also informed appellantthatanyinstanceswhenhe did not call his supervisor wouldbe 

reportedas absence without leave. 

On May Z,Jtgain reiteratedtheprocedureappellantmustfollow to obtain leave 

when he was goingto be absent. Appellant was instructed both verbally and in writing that he 

was expected to report his absence withinonehourof his start time;speakdirectlyto a 

supervisorwhen reporting anabsence;and,provideappropriateverificationfor his absence 

upon request. 

When appellant did not report to work and did not call on July 15 and July tO,|l 

called appellant's home.I left telephone messagesasking appellant to call him baok. 

Appellantdid not call and did not report to work on July 15 through July 22. He never 

providedrespondentwithsubstantiationof his need to be absenton these dates.Respondent 

notifiedappellanthe was beíng automatically on July22.resigned 
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VI
 

READY,ABLEAND WILLING
 

Appellantcontendedhe was readyi able, and willing to returnto work. Healso admitted 

he had been told by his doctor that he was not releasedto return to workuntil October 1. 

Appellantpresentedno substantiation to return of hisrelease to work on October 1. Appellant 

alsotestifiedthatif he was givenuntil 5:00 p.m.on September 23,hewouldhave a doctor's 

statementreleasinghim to return to work effective on Septem ber23. 
*  *  * .  *  *  

PURSUANTTO THE FOREGOING OFFACT THE ALJ MAKES THE FINDINGS 

FOLLOWINGDETERMINATIONOF ISSUES: 

GovernmentCode section 19996.2 separated withprovidesan automatically employee 

therightto file anappeal for reinstatement alsoprovides:withthe DPA. Section 19996.2 

"Reinstatement makes a satisfactory may be grantedonlyif the employee 
explanationto the department [DPA]as to the cause of his or her 
absenceand his or her failure to obtain leave therefor,andthe 
departmentfinds that he or she is ready,able, and willingto resumethe 
dischargeof theduties of his or her positionor,if not, that he qr she has 
obtainedtheconsentof his or her appointing powerto a leave of absence 
to commence upon reinstatement.i' 

Pursuantto Coleman of PersonnelAdministration(1991) v. Department 52 Cal;3d 1102, 

the Court held that an employeeterminatedunderthe automatic resignationprovisionof Section 

19996.2,has a right to a hearing to examine whether he had a valid excuse for being absent, 

whether.hehad a valid reason for not obtaining leave and whether he is ready, able, and willing 

to return to work. DPA is nof charged with examining whetherthe appointing poweracted 

properlywith regards Further, has the burden ofproofinto the actualtermination. appellant 

thesemattersand must proveby a preponderance thathe had a valid excuse of the evidence 

forhis absence and failure to obtainleaveandthat he is currently ableto return to work. 

Appellantfailedto provehehada valid reason for being absentfor the periodof July 15 

through July 19. None of themedicaldocumentationheprovidedexcused him from work for 

thisperiod.Histestimonythat he had a headacheon Monday, July 15 providesno reason why 

he eould not work on the subsequent days.There was no evidence that he was unable to getto 

an emergency room to obtain the required or why subsequent slips did documentation medical 

not address his inability to work during this period.In addition, appellant'sofferto obtain a 

release to return toworkfromhis doctor by 5:00 p.m.onSeptember23, the day of hearing, 

does not support his testimonythathe could not obtain timely documentationfor his absence 
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during the week in question.lf he could obtaina release to return to work in a matterof hours, 

hecould have also obtained verificationof his inability towork within five days. 

Appellantalso failed to provehehada valid reason for not obtaining leave. He was 

givenclear instructions of the need to contact his supervisor whenhewas absent and the 

consequencesof failing to do so on at least four occasions. 

Finally,appellantfailedtoprovehe was ready, able, and willing to return to work. 

Appellant'shistoryof absenteeism leaveshis medical statusand/or his willingnessto work 

unresolved. No physicianor other medical health providerwas called to testify. 
* * * * 

WHEREFORE that the appealof lT lS DETERMINED reinstatement 

after automatic resignationfrom the positionof Tax Program TechnicianI effectiveclose of 

businessAugust denied.3,2OO4,is 

The above constitutes my Proposed Decision in the above-entitted matter. I 

recommend its adoption by DPA as its decision in the case. 

DATED:SeptemberÅ7 ,2004. 


