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DECtStON 

TheattachedProposedDecisionof the Administrative asLaw Judge is hereby adopted 
the Department's Decisionin the above matter. 

IT IS SO ORDERED: epritþ , zoo4. 

Departmentof Personnel Administration 
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PROPOSEDDECISION 

LawJudge(ALJ),Thismatterwas heard before Wesley M. Travis, Jr.,Administrative 

AdministrationDepartmentof Personnel (DPA)atg:15a.m., on February3,2004, at Ventura, 

California. 

appellant,waspresentandwasrepresentedby Maureen Lynch, Labor 

RelationsRepresentative, 	 (CSEA).CaliforniaStateEmployeesAssociation 

W.Gregory Day, Senior Tax Counsel, Legal Division, Board of Equalization, represented 

the Board of Equalization(BOE),respondent. 

The record was held openuntilApril1,2004,when final closing arguments were filed by 

theparties. 

Evidencehaving been received and duly considered, the ALJ makesthefollowing 

findingsof fact and Proposed Decision. 
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I 

JURISDICTION 

Respondentautomatically effectiveOctober31, 2003, forbeingresignedappellant 

absentwithoutapprovedleavefromOctober6, 2003 throughOctober1T,2OOS.CSEAfileda
 
request(appeal)forreinstatement
afterautomaticresignationon November3, 2003. The
 
appealcomplieswiththeproceduralrequirements Codesection19gg6.2.
of Government 


t l 
  

WORKHISTORY
 
At the time ofappellant'sresignation,appellantwas employed asa Senior Tax
 

Representative
intheVenturaofficeof the BOE.Appellantbeganworkingfor BOE on 
September12,1989. 

Thedutiesof a SeniorTax Representative are to provideassistanceto taxpayers to 
ensurecompliancewithtaxlaws,collectdelinquenttaxes,andperforma variety of comptiance 
andcollectionfunctions.SeniorTaxRepresentatives the most complexcomplianceperform 
andcollectionfunctions. 

ill 

CAUSEFORAPPEAL 
By letterdatedOctober20,2003,respondentnotifiedappellantthateffectiveOctober31, 

2003,she would beconsideredto have automatically retroactive 6, 2003. resigned to October 
Thereafter,CSEAfiledappellant's with DPA. Nocausewasstatedinappealforreinstatement 
theappeal. 

IV 

REASONFORBE¡NGABSENT 

Appellanttestifiedthatduringthemonthof October 2003,shefled her primaryresidence 
to distanceherselffromherabusivehusband.From'October1, 2003 through October20, ZOO}, 
appellantstayedinseverallocations- a domesticviolenceshelter(shetter),hersistefshouse, 
a friend's house,and,fora shorttÍme,in a rental car. 

Appellantarguedthatthestressanddepressionshesufferedduring this periodwasso 
debilitating,shewasunableto work. However,appellantpresentednopersuasiveevidenceto 
corroboratethefactthatshewaseithermentallyor physicallyincapableof working or that her 
temporarylivingarrangementspreventedher from reportingtowork. 
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V 

REASONFORNOTOBTAININGLEAVE 

Appellantarguesthather reason fornot obtaining leave was excusablefor basically four 
reasons: 

First,appellantarguedshe was unabletocontacther supervisor to request leave 
becauseof hertemporarylivingarrangements. to appellant, According she fled herprimary 

residencebecauseshe was beingabusedby her spouse,and stayed at a shelter some time 
during the early partof October 2003.Appellantallegedthat the shelter's restrictiveno-contact 
policyallowedits residents only one out-goingtelephonecall, and thatshe made that call to her 
doctor. Appellant claimsthatshe asked hersisterto call her employerwhile she was in the 
shelter.However,appellantpresentednoevidenceto corroborateher testimony about the 
shelter'srestrictivetelephonepolicy;shepresentedno corroboratìng verifyingevidence the 
periodof time she was in residence at the shelter;and she presentedno corroborating evidence 
thatshe asked her sister to notify her employer.Neither appellant's sister nor anyone working 

at the shelterwascalled to testify. 

Afterappellantleft the shelter,she alleged that she lived at her sister's house for awhile, 

slept in a rented carfor a couple of days, and stayed at a friend's house for a briefperiodof 

time. Althoughappellantadmittedshe had continualaccessto a telephone, she failed to notify 

respondentduring her twelve-day absence.Appellant'sfirst-linesupervisortestifiedthatneither 

he nor anyone elseat the BOE receiveda telephone callfrom appellant or her sister notifying 

respondentabout appellant's temporaryresidenceat the shelteror at any of theotherplaces 

indicated. 

Second,appellantargued that she failed to call-inor contact respondent becauseshe 

wassufferingfromstress,compoundedbythe effects of theprescribedmedicationshewas 

takingfor depression. Appellantfailed to presentreliable medical evidence to supportthis 

contention.Althoughstressand depression may, at times, be severely debilitating to the point 

of affecting an individual's abilityto work, there was insufficient evidencein the instant case to 

supportappellant'sdisabilityclaim or to excuse her from her obligationto contact respondent. 

Third,appellantcontendedshe did not need to obtain leave because she was not 
progressively forpriorviolations leavepolicy.Therewas no disciplined of the department's 

evidencethat appellant hadbeen absent without teave for five consecutivedays in the past. 

Unlike discipline cases, there is no requirement thata respondenttoleratenumerousfive-day 

absencesbefore invoking Code section 19996.2, action.Government a non-disciplinary 
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medical to her 
employerat thetimeof absence withrespondent's employees 

Finally,appellantarguedthather failure to provide substantiation 

wasconsistent policyof allowing 
to obtainsubsequentleaveapprovalbyprovidinga doctor's noteshortly after a day's absence. 
Thispracticewasundisputed. 

At hearingappellantpresentedthreedoctors'notesforthe relevant timeperiod. 
However,she failed to properlyauthenticatetheseand respondent objected.Appellantadmitted 
she had previouslyreceivedan Informal Reprimandfor forging and falsifying eightdoctor'snotes 
in 2000 through2001whichshesubmittedto respondentas medical verificationsforprevious 
absences.Appellantfailedto call anymedicalproviderat hearing to substantiate thedoctor's 
notes.Respondent'sobjectionwassustained.Respondenthada valid reasonfor not accepting 
appellant'sdoctors'notesinthÍs instance. 

Evenif the medical noteshadbeenacceptedintoevidence,theydo not substantiate 
appellant'scompleteinabilityto work fromOctober6,2003to October 13, 2003.Onedocto/s 
noteclearedappellanttoworkfor four hoursa day beginning onOctober6, 2003, andcleared 
her to workfull-timebeginningonOctober13,2003.However,appellantfailedto show up for 
workon any of these daysor on any followingdays. 

Appellant'sargumentthat she hada validreasonfornot obtaining leavebasedon 
appellant'sacceptance after the leave perioddoes not addressof medicaldocumentation 

appellant'sfailureto complywith respondent's call-in requirement. In addition to providing 
medicalsubstantiation, requiredemployeesto contact theirfirst-linesupervisorbyrespondent 

telephoneon the dayof or priorto the dayofabsence. 
Appellantwasfullyawareof the department's policy.OnOctobercall-in 10,1gg6, 

approximatelysevenyearsearlier,appellantprepareda memorandum foi respondent which 
specificallyaddressedan employee's mandatorydutyto notify respondent when taking sick leave 
or leave forotherunscheduled Thememorandum.states, part: "lt isemergencies. in relevant 
Districtpolicythatwheneveran employeeissick, the employeewillcall his/her supervisor.lf the 
supervisoris not available,thenextlevelofsupervisionshouldbe contacted. The same policy 
appliesto vacation requestsforunscheduledemergencies."More recently, onJanuary31, 2003, 
appellant'ssupervisorsent her a memorandum stating,in relevant part. 'As I have statedtoyou 
before,youmustcall in foranyabsencethatyoudonot already havemedicalor other approval 
for.' In addition, appellant'sfirst-linesupervisorcrediblytestifiedthathe counseled appellanton 
numerousoccasionsforfailing to callin and thatappellantacknowledged thaton each occasion 
sheunderstoodthisobligation. 
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Appellanttestifiedshe"mayhavecalled in on October 16, 2003." However, respondent 

has no record ofappellantcallingin on October16 or at any time duringtheperiodof October 6, 

2003throughOctober17,2003.Appellant'sfirst-linesupervisormaintaineda daily log during 

the relevant periodof timeappellantwas absent. The log specificallynoted those days that 

appellantfailedto call in and/or failed to providepropermedicalverificationfor the month of 

October 2003.1 Therewas no medicalevidenceindicatingappellant'sallegedmedical condition 

renderedherincapable or otherwise with her employer. of using a telephone communicating 

V¡ 

READY,ABLE AND WILLING 

Althoughappellanttestifiedat hearing thatshe was ready, able and willing to return to 

work, her allegationwasunsupportedby the evidence. 

PURSUANTTO THE '*=UO'*C T¡NOIruE'O' 'O" THE ALJ MAKES THE 

FOLLOWINGDETERMINATIONOF ISSUES: 

GovernmentCode section 19996.2 separated withprovidesan automatically employee 

the right to file an appeal for reinstatement alsoprovides:with the DPA. Section 19996.2 
'Reinstatementmay be grantedonly if the employee makes a satisfactory 
explanationto the department [DPA]as to thecause of his or her 
absenceand his or her failure to obtain leave therefor, and the 
departmentfinds that he or she is ready, able, and willing to resumethe 
dischargeof theduties of his or her positionor, if not, that he or she has 
obtainedtheconsentof his or herappointingpowerto a leave of absence 
to commence upon reinstatement." 

Pursuantto Colemanv. Department of Personnet Administration(1991)52 Cal.3d 1102, 

theCourt held that an employeeterminatedunder the automatic resignationprovisionof section 

19996.2,has a right to a hearing to examine whethershe had a valid excuse forbeing absent, 

whethershe had a valid reasonfor not obtainingleave and whether she is ready,able, and 

willing to return to work. DPA is nof phargedwithexaminingwhetherthe appointing power 

actedproperlywith regards to the actualtermination.Further,appellanthas the burden of proof 

in these mattersandmustproveby a preponderanceof the evidence thatshe had a valid 

excusefor her absence and failure to obtain leave andthatshe is currently able to return to 

work. 

:,å,l1::tr1,:'#Ti[äî:ïîiåî:J%äîîî;,iÏi,lî::ìTy;iïffiïå'"tffi1"n". 
from the appellant at any time duringE¡Elffi't timeperiodinforming him that appellant would not be coming 
into work. 
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Appellanttestifiedshe was unableto contact hersupervisorto request leave duringthe 

relative time periodbecauseof her temporary livinganangements.However,shepresentedno 

corroborating thatthesecircumstances preventedher from working orevidence necessarily 

fromnotifyingher supervisor about her absence. 

Appellantalso testified thatshe did not obtain leave because she was under a lot of 
stress due to spousalabuseand that she was suffering fromtheeffectsof themedicationshe 
was taking fordepression.However,appellant authenticatedfailedto present properly or 
presentreliablemedicalevidenceto supportthiscontention. 

Appellantfurthercontendedthat respondent alloweditsemployeesto supply medical 
verificationat the end of the month for any days absent during the month. She argues that 
becauseof the department'spastpracticeand because if its failure to progressivelydiscipline 
her in this regard, she was relieved of her responsibility to notify her supervisor about being 
absent. She alsocontended'shemay have" compliedwithappellant's requirementcall-in on 
onlyone occasion. Appellant'sarguments andare,therefore,are unpersuasive rejected. 

Appellantfailedto proveby a preponderance thatshe had a valid of the evidence 
excuseforher absence andfor failure toobtain leave. She also failed to provethat she was 
currentlyableto return to work. 

that the appeal of WHEREFORElT lS DETERMINED for reinstatement 
-

after automatic resignation of Senior Tax Representative October31,fromtheposition effective 
2003,is denied. 

! 

Theaboveconstitutesmy Proposed Decisionin the above-entitledmatter. t 
recommendits adoption by DPA as its decisionin the case. 

DATED:April 16, 2004. 

Depártmentof Personnel Administration 


