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PROPOSEDDECIS¡ON 

ThismatterwasheardbeforeMaryC. Bowmanr, AdministrativeLawJudge(ALJ), 
Department (DPA)at 10:00 a.m.on November 16,1ggg,atof PersonnelAdministration 

Yountville,California. 

Appellant, , waspresentandwasrepresentedbyCarl Shapiro, 
Attorney. 

Respondent,Departmentof Veteran Affairs(VA),was represented by Bruce A. Crane, 
Attorney. 

Evidencehavingbeen received andduly considered, the following the ALJ makes 
findingsof fact and ProposedDecision. 

' Nowknownas Mary C. Campisi. 
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I 

JURISDICTION 

OnAugust 26, 1999, appellant submitteda memorandumto the lnterimAdministratorat 

theVeteransHomeof California at Yountville (VHC-Yountville) to resignrequesting from h.er 

positionas Chief MedicalOfficer(CMO)effectiveOctober1, 1999. The Interim Administrator 

acceptedtheresignation 13,1999, appellant toonthesame day. On September requested 

The lnterim denied the requestwithdrawher resignation. Administrator on September 14,1999. 

Appellantfiled a timely petition(appeal)toset aside the resignation. The appeal complies with 

theproceduralrequirements Codesection19996.1.of Government 

t l  

approximatelyyearsAppelantbeganworking two beroreher
"r "^ri:ffi:iol1Ï¡,,"resignation.From1992 to the presentshe has also acted as an Associate Clinic Professor of 

Medicineat the Universityof California,SanFrancisco. 

At the time of her appointment, had no priorState employment. sheappellant However, 

has had extensive educationandexperiencein the field of geriatricandinternalmedicine. She 

receivedher bachelor of arts and doctor of medicine degreesfromBryn Mawr College and the 

Universityof Colorado. Sheservedan internship atSt. Luke's Hospital,DenverColoradoand a 

residencyat Oregon Health University, Oregon. She obtainedadditionalSciences Portland, 

professional at Goodmayes lllford,Essex England; WittingtonHospital,training Hospital, 

London, England; OregonHealth Sciences University,PortlandOregon;and the University of 

Washington.Sheis Board Certifiedin Internal Medicine(1982)and Geriatric Medicine(1988). 

Prior to her appointment asCMO she was also an AssistantClinicalProfessorat 

StanfordUniversity of Medicine);(Department Director,NursingHomeCare Unit, VA Medical 

Center(SanFrancisco);Directorof Internal Medicine,NationalCenter Stressfor Post-Traumatic 

Disorder,VAMedicalCenter(PaloAlto); Medical Director,Senior Focus, Mills-Peninsula 

Hospital(SanMateo);Director,HospitalBased Home Care, VA Medical Center(PaloAlto);a 

PrivatePractice (Sunnyvale); Divisionof Geriatric medicine,Physician andDirector, St. Luke's 

Hospital(Denver,Colorado). 

VHC-Yountvilleis one of two medicalfacilitiesoperatedby the State of California for 

California's of foreign approximately veterans. ofveterans wars. tt serves 11,000 Theposition 

CMO is definedinthe State Personnel (SPB)specificationBoard's as follows. 
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"Underthe direction ofthe Adminístrator, Homeand Medical toVeterans Center, 
plan,organizeanddirectthemedicalcareprogramof the facility;andto do other 
work as required." 

planning, coordinating 

diagnostic, andpharmaceutical 

The typical tasksfor CMO include: assigning, and directing the 

work of the medical, surgical, therapeutic, services;advisingthe 

Administrator of the Department Affairson the professidnalmedicalandDirector of Veterans 

aspectsandimplications andproposedprograms; and maintaining of current establishing the 

highestpossiblestandardsof professional careconsistent andmedical with statutory 

accreditation departmental objectives,availableresourcesrequirements, policyandprogram 

and resident veterans'needs.; medical andon an ongoing basis,evaluating caredeliVery 

recommending changes attainthe medical carestandardspolicyand operation to effectively 

desiredwithin the limits of available resourcesand consistent with the needs of the personnel 

requirementsandmaking recommendation concerningchangingneeds for staffing, equipment, 

supplies and supportive Servicesandmaintenanceandrepair;ensuringthat staff havethe 

opportunityto keep abreast technologyand trends in modern medicalof new developments, 

care delivery through in-serviceconfêrences,specializedout-serviceeducation,and 

maintenanceand utilization of a referencemedicallibrary;evaluatingstaffperformanceand 

takingor recommending actionappropriate asrequired. 

¡¡l 

CAUSE FOR APPEAL 

Appellantfiledherappealto challenge refusaltoallow her towithdrawrespondent's her 

resignationsubmittedbefore the effective datestatedin the resignation. She also challenged 

the underlying resignation by reason or as asgivenor obtained of duress and undue influence 

nototherwisefreely and voluntarily given. 

IV 

CIRCUMSTANCES RESIGNATIONSURROUNDING 

Appellanttestifiedthat during theearlypartof her tenure as CMO she performed 

satisfactorilyandhelped to improve thequalityof health careprovidedthe residentsatVHC-

Yountville.On or about April 1, 1999, a new InterimAdministratorwas appointed to run VHC-

Yountville. 

Appellantserved panelwíth the newInterim inJuly1999.on an interview Administrator 

Duringa break theInterimAdministrator her that he expected to quitseeingadvised appellant 

patients.At that time appellant personallyprovidedcare for patientsin one of the wards of the 

facility. She did so in order to keep abreastof the carebeingprovidedby her staff and to 

maintainher skills as a practicingphysician. 
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Appellanttestifiedshewasshockedby the outrageous statementand did not take it 

seriously.atthetime. 

On August 24, 1999, appellantmet with the lnterim forseveralAdminislrator hours 

regardingthe facility. He made no mention of his priorrequestthat she $iveup her patient 

caseload.However,onher return to her office, she was delivereda memorandum from the
 
InterimAdministrator.lt statedasfollows.
 

' d¡You
mayrecall my speaking withyouseveralweeksago conceming 
yourhavinga patientworkload,and my feelingthatyounothave such. 

During the course of my meetings withthe nursing staff, it was broughtto 
my attention that excessive vital sign taking, other excessivetesting,etc. may be 
occurringby some medical staff. In addition,we are aware of thepressuresore 
outbreakon one of the wards. 

It is my opinion thatwereyouto conduct ward/chartreviewswith medical 
staff on a routine basis,youmay be able to precludesucheventsfrom 
happening,andyoumay uncover otherpracticesand conditions thatwould 
precluderegulatorydiscovery, 

I consider this oversight andto be one of the primaryresponsibilities 
duties of the CMO. You cannot exercise this duty with a patientworkload 
requiringmandatorydaily attention onyour part. 

Pleaseadvise how you.willaccomplishthis needed oversight.' 

Appellant attempted to contact,but was unable to meet with, the lnterim Administrator 
aftershe received thememorandum.She was shocked by its contents, notonlybyhisrequest 
thatshegiveup actually practicingmedicine, thattheproblemsbut also by his implications 

identifiedwere in some way caused byfailingson her part. 

OnAugust 26, 1999, appellantsent the Interim a memorandumAdministrator setting 
forthher feelings. lt stated the following: 

"lt is with no small degree of sadness and frustratíon mythat I submit 
resignationas Chief Medical Officerof the Veterans Homeof California, 
Yountville.Your demand that I discontinue mysmallpracticewouldmakeme 
unable to effectively serve in my role as being responsible forthequalityof 
medicalcare in this institution.In fact, my daily contactwiththe issues and 
problemsof the patientsand staff are key to my effective fulfillmentof my role. 
Furthermore, that.clinical suchas the I thinkyoushould understand problems 

pressuresores were virtually undiscoverable
froma chart audit on ward 2D,so 
thatto believe that would solve the problemsof the Home is most unrealistic.In 
reality,untilyouhavea major housekeeping ofyourseniornurses,care at the 
Home is ingreatperil. 

Hadyouhadthe courtesy to meet with me personally,I would haveasked 
thatthis not be made publicuntilI havea chance to meetwithmypatientsand 

http:seriously.at
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whichwillbe effective 
October1, 1999. I hope youwill honor thisrequestnonetheless." 

. servicechiefsto personallyinformthem of my resignation, 

TheInterimAdministrator by sending that same day stating heresponded her a memo 

wasacceptingtheresignationeffectiveOctober1, 1999. 

CIRGUMSTANCES RESIGNATIONFOLLOWING 

On September 13,1999, after obtaining legal advice, appellantsubmitteda written 

withdrawalof her resignation That same day she received to the Interim,Administrator. a 

memorandumfromhim stating he had appointed the Chief of Medicine (asubordinate 

employee)as Acting CMOeffectiveSeptember13. 

The next day the Interim Administratornotified appellant he would not accept a 

withdrawalof her resignation. 

EffectiveSeptember13 through October1, 1999, the InterimAdministratoreffectively 

relievedappellantof her dutiesas CMO, even though she waspresentatthe facility. 

Shortly before September13, the Interim AdministratordirectedthePersonnelOfficerto : 

begin recruitment for a new permanentCMO. On or about September13, the PersonnelOfficer 

updatedan old flyer by changing the dates on it and distributed it to staff throughout thestate. 

Asof the date of hearing,no one has been appointed aspermanentCMO. 

ThePersonnelOfficertestifiedthat in the pastemployeeswhohad requested to 

withdrawresignations date at the VHC-Yountville to do before the effective had been allowed 

so. Shewas unaware of anyone being deniedtheopportunityto withdrawa resignationbefore 

the effective date. 
* * * * 

TO THE FOREGOING OFFACT THE ALJ MAKES 

FOLLOWING OF ISSUES: 

PURSUANT FINDINGS THE 

DETERMINATION 


GovernmentCode section 19996.1provides:
 

"Resignationsfrom state civil service are subject to department rule. ... No
 
resignationshafl be set aside on the groundthatit was givenor obtained 
pursuantto or by reason of mistake, fraud, duress, undue influence or that for 
any other reasonit was not the free, voluntary and binding act of the person 
resigning,unlessa petitionto setasideis fìled with the department [Personnel 
Administrationl to the statewithin 30 days after the last date upon which services 
arerenderedor the date the resignationistenderedto the appointing power 
whicheveris later." 
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DPA Rule 599.825 provides: 
'Anemployeemay resign fromstateservicebysubmittinga written 

resignationto the appointing power.A copy of such resignation shall 
immediately powerin a manner bythebe filed by the appointing prescribed 
Department Administration.'of Personnel 

A. AuthoritvtoWithdrawResionation 

Appellantcontendsshe should have been permittedto withdrawher resignation before it 

becameeffectiveand that respondent abusedits discretion in not allowing her to withdraw the 

resignation.TheCaliforniaSupremeCourt in Armistead v. State Personnel Board(1978)22 

Cal.3d 198, 206, addressedthesame issued and concluded: 
'... unlessvaiidenactmentsprovideotherwise,an employee is entitled to 

withdrawa resignation if she or he does so (1)before its effective date,(2)before 
it has been accepted, and(3)before the appointing poweracts in reliance on the 
resignation." 

It was undisputed that the withdrawalwasrequestedbefore the effective date. However, 

respondentargued that it had the discretionto deny the withdrawal becauseit was prejudiced. 

(Noargumentwasmade as to the effect of the Interim memoAdministrator's of August 26,
 

1 999, purportedly theresignation.)
accepting 

The only prejudice,if any,demoristrated Officesent out anwasthat the Personnel 


updated flyer for appellant's soon-to-be-vacated on or about the time she asked to
 position 

. withdraw.' This prejudiceis not considered significantenough to allow respondent to exercise 

itsdiscretionin such an arbitrary and capricious manner. 

ln Catifomia Teachers Association v. Governing Bioard of Mariposa CountytJnified
 

Schoo/District(1977')70 Cal.App.3d 833,843-844,the court makesclearthat discretion
 

conferredby a statute on an administrative anduncontrolled
agency is not a whimsical power, 

butis a legaldiscretionthatis subject to reversalwhere no reasonable basisforthe 

discretionaryactisshown. 

In this case there would have beenno real prejudiceto allowing appellantto withdraw 

her resignation when she requested it. Therefore, that respondent it is concluded demonstrated 

no reasonable basis for denying appellant to withdraw andnothe opportunity her resignation 


legally cognizable prejudice.
 

' wasclearlyThe lnterim Administrator withoutauthority(actedoutsidehis authority) to remove 
appeflantfrom her duties before the resignation becameeffectiveand without cause. 

http:Cal.App.3d
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B. Duress.UndueInfluence,Not Otherwise FreeandVoluntarv 

In the alternative appellantcontendedshewassubjectedto undue influence and duress 

and the act of resigning was not otherwisefreeandvoluntary.ln order to determine whether 

theresignation or not otherwise awasfree from duress or undue influence free and voluntary, 

trier-of-fact of the appellant C¡vil Code mustlook to the actions at the pointof resignation. . 
section1567providesthat an apparent consentis not "free" when obtainedthrough duress, 

menace,fraud, undue influence, or mistake. Duressor menacesupposessome unlawful action 

by a partythat causes theotherpartyto consentbyfear. Odorizzi v. Bloomfietd Schoot b¡ttr¡rt 

(1966)246 Cal.App.2d 123,128. Undue influenceinvolvesthetakingof an unfair advantage of 

another.ld. at 132, citing Civil Code section1575. 

ln this case,the Interim Administrator of his authority tookunfairadvantage over a 

licensedphysician3 a restriction her to either stopbyimposing on her that would require 

practicingmedicineor resign. Although he testified he did not'ordef her to quittreating 

patients,the documentation of the appellant, wasand the testimony made clear that appellant 

under the impressionthathe had givenher that directivewhen she executed her original 

resignation.Appellantcrediblytestifiedthatshe felt professionallychallengedandthat it was 

"impossible'to do her jobunderthecircumstances. it is concluded For that reason, in the 

alternativethat the original was the result of undueinfluenceresignation by respondent's 

representative,the I nterim Administrator.
 

For the reasons set forth above, the resignationshouldbeset aside.
 

that the appealof 

resignationfrom the positionChiefMedicalOfficereffectiveOctober1, 1999, is granted.She 

shallbe reinstated to her former positionandpaidher salary for the periodshe was removed 

fromState service as the result of such resignation,consistentwith the provisionsof 

GovernmentCodesection19996.1(a).Further,DPA shall retainjurisdictionintheevent the 

partiesare unable to resolveanybackpayissueswhichmay arise regardingthis matter. 

WHEREFORElT ¡S DETERMINED to set aside her 

was not a licensed physician.Heholds an Engineering from 
the U.S. NavalAcademy. He previouslyservedas Chief of Plant Operations atVHO-Yountville 
andChief of the Farm and Home Loan Division at Sacramento. 

t The Interim Administrator degree 

http:Cal.App.2d
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inthe above-entitled I recommend Theaboveconstitutesmy Proposed Decision matter. 

itsadoptionby DPA as itsdecision in the case. 

DATED:December13, 1999 

MARY C. SAMPISI,ALJ 

Departmentof PersonnelAdministration 


